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No. 6204. j 

Dorothy De Leon, Administratrix, and WIilliam H. 
(^'lagett, Administrator, of the Estate of ^Ihrgaret C. 
Dumas, Deceased, Appellants, 

vs. 

John T. Rhines et al. 


a Supreme Court of the District of Columbia, 

I 

At Law. j 

I 

No. 81186. 

Margaret C. Dumas, Plaintitf, 

vs. I 

i 

John T. Rhines and Eleanora Rhines, Defendants. 

I 

1 

United States of America, | 

District of Columbia, ss: | 


Be it remembered. That in the Supreme Court cif the Dis¬ 
trict of Columbia, at the City of Washington, in | said Dis¬ 
trict, at the times hereinafter mentioned, the jfollowing 
papers were filed and proceedings had, in tlfe above- 
entitled cause, to wit: 1 


I 


I 

i 
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1 Declaration. 

Filed April 22, 1932. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 81186. 


M.4Rg.\ret C. Dumas, Plaintiff, 

vs. 

John T. Rhtnes and Eleanora Rhixes, Defendants. 

The plaintiff, Margaret C. Dumas, sues the defendants, 
John T. Rhines and Eleanora Rhines, for that heretofore, 
to-wit, on the second day of June, 1927, for value received, 
the said defendants executed, signed and delivered to the 
plaintiff their one certain promissory note, of which a true 
copy is filed herewith, as Item 1 of the Particulars of De¬ 
mand, (made a part hereof) bearing date of June 2 , 1927, 
whereby and whereunder the said defendants promised to 
pay to tlie order of the plaintiff the sum of Ten Thousand 
Seven Hundred ‘ and Fifty Dollars ($10,750.00) with in¬ 
terest until paid at the rate of 6 M 2 per centum per annum, 
said principal and interest payable in monthly installments 
of Seventy-five Dollars ($75.00) (with the privilege of mak¬ 
ing larger payments in any amount), on the second day of 
each and every month after date, until paid; each install¬ 
ment when so paid to be applied, first, to the payment of the 
interest on the amount of principal remaining unpaid, and 
the balance thereof credited to the principal. 

And on said date, to-wit, June 2, 1927, the said defend¬ 
ants executed and delivered unto ^lichel O. Dumas and Vic¬ 
tor R. Dalv, as trustees, a certain deed of trust, wherebv 
the defendants conveyed unto said trustees the following- 
described property and premises: 

2 Part of original Lot numbered Seven (7) in 

Square Two Hundred and Seventy-Five (275) be¬ 
ginning at the north west corner of said lot, thence south 
on ]3th Street 21 feet, 3 inches, thence east 105 feet, l^^ 


i 


JOHN T. RHINES ET AL. I 3 

I 

inches, thence north 21 feet, 3 inches, thence w(^st 105 feet, 
1V1> inches to the beginning, except the rear 9.12lfeet of said 
part of Lot 7 shown as an alley on the plat Recorded in 
Book 18 page 165 of the records of the office of tHe Surveyor 
for the District of Columbia. I 

I 

“In trust, among other things, upon any default or fail¬ 
ure being made in the payment of said note oii of any in¬ 
stallment of principal or interest thereon, wljen and as 
the same shall become due and payable, or upon default 
being made in the payment, after demand therefor, of any 
money advanced as herein provided for, or of gny proper 
cost, charge, commission, or expense in and about the same, 
then and at any time thereafter the said parties of the 
second part, (said Trustees) the survivor of ttiem or the 
trustees acting in the execution of this trust sha|ll have the 
power and it shall be their duty thereafter to J^ell, and in 
case of any default of any purchaser to resell the said de¬ 
scribed land and premises at public auction, hpon such 
terms and conditions, in such parcels, at suchi time and 
place, and after such previous public advertisentent as the 
trustees acting in the execution of this trust ^hall deem 
advantageous and proper; and to convey the s^me in fee 
simple, upon compliance with the terms of sale, |to, and at 
the cost of, the purchaser, or purchasers thejreof, who 
shall not be required to see to the application of the pur¬ 
chase money; and of the proceeds of said sale! or sales: 
Firstly, to pay all proper costs, charges, and ex]j)enses, in¬ 
cluding all fees and costs herein provided foij*, and all 
moneys advanced for taxes, insurance, and assj;essments, 
with interest thereon as provided herein, and lall taxes, 
general and special, due upon said land and piiemises at 
time of sale, and to retain as compensation a com- 
3 mission of 5 per centum on the amount of the said 
sale or sales: Secondly, to pay whatever [may then 
remain unpaid of said promissory note, whether the same 
shall upon such sale being made before the maturity of said 
note, be and become immediately due and payable at the 
election of the holder thereof.’’ i 

I 

1 

i 

That thereafter, commencing July 6, 1927, defendants 
made in all forty monthly installment payments on ac¬ 
count of said promissory note, said payments totaling in 
amount the sum of Three Thousand Dollars (^3,000.00) 

j 

1 

I 

i 

I 

. i 
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and being made and credited on said note on the dates set 
forth in Item 1 of the Particulars of Demand hereto ap¬ 
pended and specifically made a part hereof; but that no 
other or further payments on account of said note have 
been made, and that thereafter, to-wit, on the 8th day of 
March, 1932, when seventeen monthly installments on said 
promissory note were overdue and unpaid, and after previ¬ 
ous public advertisement, the said aforedescribed real 
estate was offered by said trustees for sale at public auc¬ 
tion for said default in pavment bv defendants of the in- 
stallments due on said note, and said premises were at said 
public auction sold at and for the sum of Throe Thou¬ 
sand Dollars, ($3,000.00), subject to a certain first trust 
then subsisting upon and against said land and premises 
in the sum of Seven Thousand Dollars ($7,000.00), and 
subject to the condition that adjustment of taxes, first trust 
interest and insurance should be made with the purchaser 
as of the date of sale; and the net proceeds of sale, amount¬ 
ing to the sum of Two thousand, two hundred twenty-nine 
dollars and fifty-five cents ($2,229.55) were credited on 
said note, as shown by the statement thereof filed herewith 
and appended hereto, as Item 2 of said Particulars of De¬ 
mand, which copy of statement is true and correct in all 
respects. Plaintiff from the time said note was delivered 
to her has remained and still remains the owner of 
4 said promissory note. As a consequence thereof the 
plaintiff has elected and does hereby elect that the 
entire balance of prinepial of said note shall become im¬ 
mediately due and payable, as provided in said deed of 
trust securing the note, and by reason of the premises 
there is now due, owing and unpaid on said note the sum 
of Eight thousand seven hundred twentv-five dollars and 
seventy-one cents ($8,725.71) with interest thereon at the 
rate of 6M>% per annum, until paid, from the 8th day of 
March, 1932. 

Wherefore the plaintiff brings this, her suit, and claims 
from the defendants the sum of Eight thousand seven hun¬ 
dred twenty-five dollars and seventy-one cents ($8,725.71) 
with interest thereon at the rate of 6%% per annum from 
March 8, 1932, until paid, besides costs. 

SAMUEL M. BOYD, 
Attorney for Plaintiff. 


JOHN T. RHINES ET AL. 


5 Particulars of Demand. 

Item 


Given as Deferred Purchase Money for and Secured by 
Second Deed of Trust on Lot 808, Square 275.j Michel 0. 
Dumas and Victor R. Daly, Trustees. i 


$10,750.00. 


Wasliin,<>'ton, D. ( 1 , Ji|ine 2 , 1927. 


For value received we jointly and severally promise to 
])ay to the order of Margaret C. Dumas the sum of Ten 
Thousand Seven Hundred and Fifty 00/100 Dollars with 
interest until paid at the rate of 61 / 2 % per annunii. 

Said ])rincipal and interest payable in montljily install¬ 
ments of Seventy-Five 00/100 Dollars (with th 0 privilege 
of making larger payments in any amount), on t^ie 2 nd day 
of each and every month after date, until paid; e^ch install¬ 
ment when so paid to be applied, first, to the payi;^ient of the 
interest on the amount of principal remaining unpaid, and 
the balance thereof credited to the principal. i 

(Signed) JOHN T. RHI^^^ES. 

ELEANORA RHINES. 

1 

1 

( 1 

This is to certifv that this is the note described! in a Deed 
of Trust to the Trustees named hereon, and bearing even 
date herewith. Said Deed of Trust and note hajving been 
executed in my presence. 1 

(Signed) SYME L. JENNIFER, 

Notary\ Public. 


Retain this note after payment that the Trustees may be 
satisfied as to its cancellation when a release is djesired. 

Payments on account of above note, and interest, i 
acknowledged as follows: i 


are 
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Date of payment. 

Int. due. 

To prin. 

Balance 
principal due. 

July 

6, 

1927. 

. . - - - - - - 


$10,750.00 

July 

6, 

1927. 

. S58.22 

S16.78 

10,733.22 

Aug. 

8, 

1927. 

. 58.13 

16.87 

10,716.35 

Sep. 

1, 

1927. 

58.04 

16.96 

10,699.39 

Oct. 

12, 

1927. 

57.95 

17.05 

10,682.34 

Nov. 

2, 

1927. 

57.86 

17.14 

10,665.20 

Dec. 

3, 

1927. 

0 / . / / 

17.23 

10,647.97 

Jan. 

0, 

1928. 

57.68 

17.32 

10,630.65 

Feb. 

3, 

1928. 

57.58 

17.42 

10,613.23 

Mar. 

2, 

1928. 

57.48 

17.52 

10,595.71 

Apr. 

3, 

1928. 

57.38 

17.62 

10,578.09 

May 

5, 

1928. 

57.30 

17.70 

10,560.39 

Jun. 

8, 

1928. 

57.22 

17.78 

10,542.61 

Jul. 

3, 

1928. 

57.14 

17.86 

10,.524.75 

Aug. 

7, 

1928. 

57.06 

17.94 

10,506.81 

Sep. 

10, 

1928. 

. 56.98 

18.02 

10,488.79 

Oct. 

4, 

1928. 

. 56.90 

18.10 

10,470.69 
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Nov. 

3, 

1928. 

$56.71 

,818.29 

810,452.40 

Dec. 

3, 

1928. 

.. 56.71 

18.29 

10,434.11 

Jan. 

3, 

1929. 

.. 56.52 

18.48 

10,415.63 

Feb. 

4, 

1929. 

. . 56.33 

18.67 

10,396.96 

Mar. 

2, 

1929. 

56.31 

18.69 

10,378.27 

Mar. 

29, 

1929. 

56.21 

18.79 

10,359.48 

May 

3, 

1929. 

56.11 

18.89 

10,340.59 

Jun. 

20, 

1929. 

56.00 

19.00 

10,321.59 

July 


1929. 

55.89 

19.11 

10,302.48 

August 

1929. 

55.79 

19.21 

10,283.27 

Sep tern. 

1929. 

. . 55.70 

19.30 

10,263.97 

Oct. 


1929. 

. . 55.60 

19.40 

10,25.3.87 

Nov. 


1929. 

55.55 

19.45 

10,234.42 

Dec. 


195(9. 

55.44 

19.56 

10,214.86 

Jan. 


1930. 

55.33 

19.67 

10,195.19 

Feb. 


1930. 

.. 55.22 

19.78 

10,175.49 

March 

1930. 

55.11 

19.89 

10,155.60 

April 


1930. 

55.00 

20.00 

10,135.60 

May 


1930. 

54.89 

20,11 

10,111.49 

June 


1930. 

.. 54.78 

20.22 

10,095.27 

July 


1930. 

.. 54.67 

20.33 

10,074.84 

August 

1930. 

54.56 

20.44 

10,054.40 

Sept. 


1930. 

54.45 

20.55 

10,033.84 

Oct. 


1930. 

54.34 

20.66 

10,013.18 
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On the back of the note the followings appears: Deed 
of Trust Note (Installment). John T. Rhijnes, Maker. 
$10,750. Payable $75.00 per month on 2nd day.| Interest at 
()!/»%, to be deducted out of each monthly j)aynient and bal¬ 
ance thereof applied to principal. i 

(Signed) MARGARET C.iDUMAS. 

MICHEL 0. DUiMAS. 

1 

Printed on form: Victor R. Daly. Real Estate. Insur¬ 
ance. Prudential Bank Building, 715 Flori(jla Avenue, 
Washington, D. C. j 

SAMUEL M. BOYD, 

Attorney for Plaintiff. 

\ 

Particulars of Demand. 1 

‘‘Item 2”. 1 

Note—Balance thereon October, 1930.| $10,013.18 

Interest due October, 1930 to March 8, 1932! 942.08 

Taxes last half 1931; 1st half of 1932. 387.82 

Trustees Commission . 195.00 

Auction expenses, including advertising. 57.63 

Interest on first trust—three months.i 105.00 


Insurance . 

Preparing Papers 


15.00 

10.00 


Actual total .|$11,725.71 

Cash bid over first trust at auction sale.! 3,000.00 

I 

-1 - 

Balance due on note after applying as credit sale 
price $8,725.71 

i 

1 

])lus int. on same at 611'% per annum from March i8, 1932. 

SAMUEL M. BOYD, 
Attorney for Plaintiff. 

I 

I 

Amended Pleas. | 

i 

Filed July 1, 1932. j 


C'oine now the defendants, John T. Rhines and jEleanora 
Rhinos, by their attorneys, and for amended ple^s to the 
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declaration filed in the above-entitled cause, show to the 
Court as follows: 


1. They admit that on to wit, June 2, 1927, they did exe¬ 
cute, sign, and deliver to one Michel 0. Dumas, husband of 
the plaintiff and agent or representative for her in the 
transaction here referred to and/or the party actually in in¬ 


terest, and the one ])erson with whom negotiations were had, 
the promissory note referred to in plaintilT’s declaration 


and do likewise admit the signing, execution, and delivery 


of the deed of trust referred to in said declaration. These 


defendants sav that the consideration for the said notes was 

•> 

the sale to them of premises knowm as Lot 808, Square 275, 
known otherwise as 1817 13th Street, Northwest, in the 
District of Columbia, and the said note was executed as a 
part of the purchase price thereof, it being secured 
8 by a second trust on the said real estate, subject only 
to a first trust in the sum of to wit Seven Thousand 


Dollars ($7000.00). Defendants say that when the house 
was sold to them under the tenns aforesaid, the plaintiff, 
through her agent or representative, represented that the 
said house was of the value of Eighteen Thousand Dollars 
($18,000.00), and was well worth that sum: that the house 
was well adapted to the purpose of being used as a funeral 
parlor and could be so used; that the house was in tirst 
class repair in every way and was a profitable and desirable 
investment for the defendants, all of which statements were 
to the knowledge of said agents and representatives of the 
plaintiff false and untrue; and were made with the inten¬ 
tion and for the purpose of misleading and deceiving de¬ 
fendants, and the same did then and there mislead and 
deceive them, and thev did then and there believe and relv 
upon the same and would not have bought the property had 
they known said representations to be false and untrue as 
aforesaid. Defendants further say that the house, though 
represented to be of the value of Eighteen Thousand Dol¬ 
lars ($18,000.00), was not in fact worth that amount but 
was worth onlv Ten Thousand and Five Hundred Dollars 
($10,500.00), as plaintiff, her agents and representatives 
then and there well knew. Defendants further sav that thev 
were unable to use the said premises as a funeral parlor, 
the sole purpose which made the property of any value to 
these defendants, because of an inabilitv to obtain the neces- 
sary consents of the property owners in the required area 
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ill that community, which said attitude on the 'part of said 
property owners was a matter well known to ithe plaintiff 
and her agents or representatives, at the tinjie when the 
representations were made to said defendantfe that same 
was suited for and could be used as a funeral Iparlor; and 
evidenced a sentiment, as these defendants are ad- 

9 vised and believe, created and crvstalllized bv the 
agents and/or representatives of the plaintiff, and 

this these defendants are readv to verifv; all of which was 

V V 7 

unknown to these defendants at the time when thev were 

1 

induced to buy the said property; that the housd was not in a 
condition of first class repair, some of the defects being 
latent, but on the contrary extensive repairs, including the 
installation of a new heating system, had to be iundertaken 
shortly after the time of sale of the property tio these de¬ 
fendants by other persons to whom these defendiints in turn 

sold. i 

1 

j 

Wherefore, these defendants say that, by reason of the 
false and fraudulent representations of the agents and/or 
representatives of the plaintiff at the time saidi house was 
sold to the defendants, which said representa]tions were 
known by the said agents and/or representati|ves of the 
plaintiff at the time of the making thereof to bd false, and 
in reliance upon which the defendants did purchase the said 
property, they are not indebted to the plaintiff in the sum 
of Eight Thousand Seven Hundred Twenty-five I])ollars and 
Seventy-one Cents ($8725.71), as by the plaintjff alleged, 
nor in anv other amount whatsoever; and the defendants 
aver in this regard a failure of consideration to support the 
note upon which suit is brought. | 

2. For further plea to the declaration herein ^led, these 
defendants set forth that shortly after acquiring- the said 
property, upon its becoming apparent that samej could not 
be used as a funeral parlor, without which possjibility the 
property was entirely valueless to these defendaiijts, and by 
reason of the grievances complained of in the | foregoing 
plea, these defendants undertook to resell the saidj property, 
and on to wit, October 19, 1928, contracted to se]\ the said 
property to one Ellen B. Brown, who took title Subject to 
the aforementioned first trust of Seven Thousand 

10 Dollars ($7000.00) and subject to the aforeiiientioned 
second trust, then reduced to the approximate 

2—6204a I 
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amount of Ton Thousand Four Hundred Seventy Dollars 
and Sixty-nine Cents ($10,470.69). And these defendants 
aver that the sale to the aforementioned Ellen B. Brown 


by them was had with the full knowledge, consent, and ac- 
(luiescenco of the plaintiff and/'or her duly authorized agent 
or representative and from that time, to wit, Octol)er, 1928, 
forward until immediately preceding the time of the fore¬ 
closure sale of said property, to wit, March, 1932, no de¬ 
mand was ever made upon these defendants for any pay¬ 
ments on account of said note nor as a matter of fact were 


any payments made by them or either of them, but rather 
were made, with full knowledge of the })laintitf and. or lier 
agent or representative by subse(iuent purchasers of the 
said property, wlio assumed the payment of said indebted¬ 
ness, with the knowledge, consent and agreement of the 
plaintiff, as evidenced by treating with these subsequent 
])urchasers direct and the seeking of no recourse to these 
defendants. These defendants further set forth ui)on their 
advice and belief, which facts they are ready to verify, 
that by a subse(|uent sale, to which tliese defendants were 
in no sense parties, but which was had with the full knowl¬ 
edge, consent, and acquiescence of the plaintiff and or her 
agent or representative, the purchase of the said property 
was undertaken! bv one William A. Cameron, obligating 
himself, with the knowledge and consent of the plaintiff, as 
aforesaid, to pay otf the second trust made the basis of this 
cause of action and did make such additional payments di¬ 
rect to the plaintiff and/or her authorized agent or repre¬ 
sentative as are given credit for on the promissory note set 
out in the Particulars of Demand made the basis of this 


action. These defendants further aver, upon their advice 
and belief, which they are willing to verify, that the 
11 plaintiff and/or her agent or re])resentative did 
have an understading and agreement with the said 


William A. Cameron, to which these defendants were not 
parties, to the effect tliat he might have a respite of pay¬ 
ments on account of said second trust note over an agreed 
period, in consideration of and for the enhancing of the 
value of the ])ro])erty, and hence the security of the plain- 
tilf’s indebtedness, by extensive re])airs and improvements, 
which the said William A. Cameron undertook to do and 


did. These didVndants further aver that in protection of 
the interests of the plaintiff in the ])roperty, without the 
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then knowledge of these defendants, and as evidencing that 
' an entirely new contractual relationship had tieen under¬ 

taken with the said William A. Cameron to whi^h these de¬ 
fendants were not parties, the plaintiff’s represejitative, her 
* husband, the late Michel 0. Dumas, for her and| on her be¬ 

half did endorse on several occasions promissorXr notes for 
the said William A. Cameron, to lend his creditlthereto, in 
order that the said William A. Cameron migljt obtain a 
loan to pay off the interest on the first trust | and taxes 
against said property, extending him courtesies, I extensions 
and respites as to the payment of the said sOjCond trust 
note, without in anvwise consulting these defendants with 
respect thei’eto; which, as they are advised apd believe, 
served to relieve them of anv liabilitv on accoilnt of said 

» •/ j 

promissory note, or any installments thereof. | 

Wherefore, these defendants say that after th^ purchase 
of the property in question by the defendants arid the sub¬ 
sequent relieving or releasing of these defendantsjby the new 
contractual relationships entered into between the plaintiff 
and'or her agent or representative and subsequent pur¬ 
chasers and by the changing or altering of the terms or 
conditions of })ayinont of the said j)romissory notp by sepa¬ 
rate and outside agreements had by the phjintiff, her 
^ 12 agent and/or representative, without the jcnowledge 

of these defendants and to which these defendants 
were not parties, with the aforementioned Williapi A. Cam- 
1 eron, a subsequent purchaser of the said property and the 

one who assumed and undertook the payment of the said 
promissory note, with the plaintiff’s consent arid agree- 
k ment, they are not indebted to the plaintiff in tl^e sum of 

Eight Thousand Seven Hundred Twenty-five Dqllars and 
Seventy-one Cents ($8725.71), as in the said declaration 
alleged, nor in any other amount whatsoever. | — 

3. For further plea to the declaration filed hejrein, and 
particularly by reason of the facts set out in the fwo fore- 
j going pleas; and further by reason of the fact triat at an 

auction sale had on to wit, March 8, 1932, under ari alleged 
I default on the part of the aforementioned W|lliam A. 

Cameron, the plaintiff, through her agent and/qr repre¬ 
sentative bought the ])roperty in at said sale atj a figure 
well within the amount remaining due on said secqnd trust 
^ and requiring nothing on the part of the said plajintiff ex¬ 

cept the assumption of the first trust of Seven Thousand 
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Dollars ($7,000.00); and the plaintiff is now in possession 
by reason of said foreclosure sale of the property securing 
the indebtedness, and is the owner thereof, the value of 
vrhich said property, by reason particularly of the improve¬ 
ments made by the aforementioned William A. Cameron 
in the form of the making over of the premises into four 
(4) separate apartments, necessitating the installation of 
three (3) new bathrooms, as well as a new heating system 
and other major improvements, exceeds the value of said 
mortgage debt and gives a much increased rental value to 
the premises, the defendants set forth that the purchase by 
the said mortgagee of the said property securing the mort¬ 
gage debt, the value being in excess of the mortgage debt, 
satisfies the said indebtedness. 

13 4. For further plea these defendants sot forth that 

in the original sale, purporting to be made by the 
plaintiff to these defendants, the payee of the note executed 
bv them and the mortgagee of the trust executed bv them, 
were one and the same person with one of the persons 
named as trustee under the said trust, under the terms of 
which a foreclosure of the property in question was sub¬ 
sequently had; for that whereas the said Margaret C. Du¬ 
mas, named as plaintiff in this cause, was the payee of the 
said note and the mortgagee of the said trust, the real per¬ 
son in interest and the beneficial owner of the said note and 
trust was Michel 0. Dumas, named as one of the trustees 
under the said deed of trust. And these defendants aver 
that in spite of the inconsistency of the positions of the 
said Michel 0. Dumas, prior to the time of his death and 
prior to the time of the said auction sale, the said ^Michel 
0. Dumas, beneficial owner of the note and mortgagee in 
fact of the trust, did direct and control and cause the sale 
of the premises under a foreclosure sale, subsequently had; 
at which said sale, the aforementioned Margaret C. Dumas, 
the nominal payee of the note and the nominal mortgagee, 
bought the property in at what was virtually her own sale, 
in that same was conducted bv the surviving trustee of her 
husband; and said defendants aver that said sale was void 
and ineffective and legally insufficient to serve as the basis 
of a suit for a deficiency judgment as undertaken by the 
plaintiff’s declaration; and defendants therefore aver that 
they are not indebted to the plaintiff in the sum of Eight 
Thousand Seven Hundred Twenty-five Dollars and Sev- 
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enty-one Cents ($8,725.71), as by the plaintiff alleged, nor in 
anv other amount whatsoever. | 

HOWARD AND HAYES, 
Attorneys for Defendants. 
PERRY W. HOWARD. 
GEORGE E. C. HA^ES. 

I 

14 Demurrer to Defendants^ First and Third Pleas. 

I 

Filed August 30, 1932. 1 


Comes now the plaintiff herein, Margaret C. 'Dumas, by 
her attorney, and demurs to the first, second and third pleas 
hei’oin filed bv John T. Rhines and Eleanora ilhines, do- 
fendants herein, and for grounds of said deniurrer sets 
forth as follows: I 

I 

1. That the facts set forth in defendants’ first plea would 

not bo sufficient, if true, to constitute a good legal defense 
to plaintiff’s declaration. | 

2. That the facts set forth in defendants’ |:hird plea 

would not be sufficient, if true, to constitute a ^ood legal 
defense to plaintiff’s declaration. j 

SAMUEL M. BOYD, 

Attorney for plaintiff. 

\ 

\ 

Memorandum of Court. I 

i 

Filed September 13, 1932. i 


The demurrer to the third amended plea is sustained. 

The amended first and second pleas seem to b4 identical 
with the original first plea, a demurrer to which jwas over¬ 
ruled. The amended pleas have divided the subject matter 
of the original plea. The amended second plek is good 
within mv earlier decision. 

The amended first plea is based on alleged misrepre¬ 
sentations as to the value of the property sold, lender the 
decisions cited in 26 C. J. 1215, par. 110, this doei not con¬ 
stitute a cause of action. i 

1 

The other misrepresentation relates to repairs.! 
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In my present opinion this plea does not state a good 
defense. But if thev so desire counsel for defendants mav 
file a memorandum on the subject within ten days, 

15 with leave to plaint iff.s" to reply within five days. 

If the demurrer to the amended first plea is sus¬ 
tained I think the same order should be made as to the 
demurrer to the original first plea, thus leaving for the jury 
only that part of the original first plea now contained in 
the second amended plea. 

September 12, 1932. 

JESSE C. ADKINS, 

Justice. 

Supreme Court of the District of Columbia. 

I Friday, November 17, 1933. 

Session resumed pursuant to adjournment, Hon. James 
Proctor, Justice, presiding. 

*:<<:***** 

Come again the parties hereto in manner as aforesaid 
and the same jiiry that was respited yesterday and after 
this cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendants, 
whereupon, the jury is polled and each and every juror 
answers that his/her verdict is as announced bv the fore- 
man. 

Motion for New Ti-ial. 

Filed November 21, 1933. 

* W # 

Now comes the plaintiff, by her attorney, and moves the 
Court for a new trial in the above entitled cause for the 
followino: amonji' other reasons: 

1. That the Court erred in overruling ]>laintill’s motion 
for a directed verdict in favor of the plaintiff, made 
at the conclusion of the taking of all the testi- 

16 mony. 

2. That the Court erred in refusing to instruct the 
jury in accordance with plaintiff’s first prayer, which was 
that the jury be instructed to return a verdict in favor of 
the plaintiff. 
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3‘. That the Court erred in submitting the (jjase to the 
jury. ^ ^ I 

4. That the verdict is contrary to the evidence. 

mf I 

5. That the verdict is contrary to the weight of the 

evidence. | 

6. That the verdict is contrary to the law gijven to the 

jury by the Court. ! 

7. That the Court erred in instructing the jui*y. 

8. That the Court erred in admitting evidence contrary 

to law. I 

9. That the Court erred in refusing to admit evidence 
offered by ])laintitf. 

10. That the short lapse of time before the return of 

the jury’s verdict showed an entire lack of consideration 
of the case on its merits and lack of consideration of the 
instructions of the Court as to determination. I 

11. That comment of the Court before the j jury was 
])rejudicial to a determination by the jury of thejcase upon 
its merits and upon the law as stated by the Coi|rt. 

I 

12. For other reasons apparent to the Court. | 

SAMUEL M. BOtD, 
Attorney for Pfaintiff, 

I 

I 

17 Supreme Court of the District of Columbjia. 

Tuesday, December jf), 1933. 

Session resumed pursuant to adjournment, Hon. James 
M. Proctor, Justice, presiding. | 

I 

I 

* * m * # * 1 # 


Upon consideration of the motion filed herein, for a new 
trial, the same having been duly argued to the Cpurt, it is 
ordt‘red tliat said motion be, and tlie same is herjeby over¬ 
ruled, and judgment on the verdict in this cause ordered. 

Wherefore, it is considered that })laintiff take nothing by 
this action that the defendants go hence withou|: day, be 
for nothing lield and recover of plaintiff their coits of de¬ 


fense to be taxed bv the clerk and have execution thereof. 

^ I 

From the foregoing judgment the plaintiff bt her at- 
toi'iiey of record, in open (k)urt, notes an appeal to the 
Coui't of Ap])eals of this District; wliereupon, ajn under¬ 
taking to act as a cost bond is hereby fixed in the sum of 

O • I 
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Olio Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

Memoranda. 

December 29, 1934.—$50 deposited in lieu of Bond on 
Appeal. Proposed Bill of Exceptions and Notice—tiled. 

Assignments of Error. 

Filed December 29, 1933. 


The Court erred as follows: 

1. In overruling the motion to direct a verdict for the 
plaintiff at the conclusion of defendants’ case, or of the 
whole case. 

18 2. In refusing the prayers offered by plaintiff, 

particularly the prayer for the direction of a verdict 
for the plaintiff. 

3. In granting the prayers offered by defendants. 

4. In charging the jury as requested in defendants’ 
prayers. 

5. In refusing to charge the jury as requested in plain¬ 
tiff’s prayers. 

6. In charging the jury that even though the defendants 
did not know of the extension of time granted in payment 
of second trust note, they were nevertheless relieved of 
obligation thereon if such extension was made by plaintiff 
with knowledge that the person granted the extension had 
assumed payment of the note. 

7. In denying the motion for new trial and entering- 
judgment herein. 

SAMUEL M. BOYD, 
Attorney for Plaintiff. 

Service of the above assignments acknowledged this 
29th day of December, 1933. 

HOWARD & HAYES, 
Attorneys for Defe}idants, 
By P. W. HOWARD. 
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Memorandum, \ 

i 

I 

January 23, 1934.—Bill of Exceptions submitted. 

19 Supreme Court of the District of Columbia. 

j 

Thursday, March 1, 1934. 

I 

Session resumed pursuant to adjournment, Hoiji. James M. 
Proctor, Justice, presiding. j 

i 

# « # # # « i * 

i 

i 

I 

Come now the parties hereto by their respecjtive attor¬ 
neys of record, and thereupon, the plaintiff by j her attor¬ 
ney })resents to the Court her Bill of Exceptioiis taken at 
the trial of this cause, and heretofore submitfied herein, 
and prays that the same be signed and made jof record, 

nunc pro iunc, which is hereby accordingly done.j 

1 

Designation of Record. 

Filed December 29, 1933. 

m # * * # * i # 


The Clerk of the Court will include in the transcript of 
record on appeal in the above entitled cause the following: 


1. The declaration and bill of particulars of pilaintiff. 

2. The amended pleas of the defendants, bein^ the four 

pleas to plaintiff’s declaration. T 

3. Plaintiff’s demurrer to defendants’ first h^id third 

pleas to plaintiff’s declaration. j 

4. Memorandum opinion of the Court, Mr. Justice Ad¬ 

kins, on the plaintiff’s demurrer to defendants’! first and 
third amended pleas. | 

5. Verdict. ! 


6. Motion for new trial. 

7. Memo: Motion for new trial overruled. 


8. Memo: Appeal noted, cost bond fixed. I 

9. Memo: Appeal bond filed and approved. 
20 10. Memo: Bill of Exceptions submitted!. 

11. Memo: Bill of Exceptions settled. i 


3—6204a 
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12. Assi^'iiineiits of error. 

13'. This designation. 

SAMUKL M. BOYD, 

Attorney for Plaintiff. 

Service of a copy of the above designation acknowledged 
this 29th dav of December, 1933. 

HOWARD & HAYES, 
Attorney.^ for Defendants. 

I By P. W. HOWARD. 


21 Supreme Court of the District of Columbia. 

United St.\tes of America, 

District of Cohimhia, ss: 

I, Frank E. Cunningliam, (3erk of tlie Supremo Court of 
the District of Columbia, hereby certify the foregoing pages 
numliered from 1 to 20, both inclusive, to l)e a ti-ue and cor¬ 
rect transci'ipt of the record according to directions of coun¬ 
sel herein tiled, copy of which is made ])art of this t ranscript, 
in cause Xo. 81180 at T^aw, wh(‘r(*in r^IargarcU C. Dumas is 
Plaintiff and John T. Rhinos et al. an* Defendants, as the 
same remains upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe niv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of April, 1934. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


22 In the Supreme Court of the District of Columbia. 

At Law. 

No. 81,186. 

Margaret C. Dumas, 1804 New Hampshire Ave., N. W., 

Washington, D. C., Plaintiff, 

vs. 

John T. RhiNes and Eleanora Rhines, 901 3rd Street, 
S. W., Washington, D. C., Defendants. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before 
Mr. Justice James P. Proctor, a jury was sworn to try the 


JOHN T. RHINES ET AL. 


19 


issues therein on November 16th, 1933, and tile following 
proceedings were had: j 


Margaret C. Dumas was called as a witness for the 
])laintiff and testified that she was the plaintiff i!n this cause. 
The witness identified a certain written contract dated 

I 

i\Iarch 29th, 1927, between herself and the defendant, John 
T. Khines for the sale to the said Rhines of re'al estate in 
the District of Columbia known as Lot Eight H'undred and 
Eight (808), in Square Two Hundred and ^eventy-five 
{277)), with improvements thereon known as 18l7-13th 
Street, N. AV., and which contract was in words and figures, 
as follows: i 


Sales Contract. 


$ 200 . 00 . 


Washington, D. C., March! 29th, 1927. 


Received from John T. Rhines a deposit of the sum of 
Two ITundred ($200.00) Dollars, to be applied as part pay¬ 
ment of purchase jiricc of Lot 808 in Square 275 with im¬ 
provements thereon known as 1817-1‘ith Street, 
23 N. W., in the District of Columbia, as follows: 

Price of Proper!v: Nineteen Thousatid Dollars 
($1!),00()). ■ 1 
Terms of Sale: Eight Thousand Two Hundrecj and Fifty 
Dollars cash, of which the purchaser agrees to | pay $1250 
(‘ash, and to secure the balance by a 1st trust of] $7000, se¬ 
cured by deed of trust constituting a first lien oili the prop¬ 
erty hereby sold, in form customarily used in tjie District 
of Columbia the vendor agrees to take back the b^ilance as a 
deferred purchase money trust of $10,750 payaljle $75 per 
month including interest at 6VL»%, secured by de^d of trust 
constituting a second lien (subject only to the| aforesaid 
first lien) on the property hereby sold, in form customarily 
used in the District of Columbia. 

Where trustees are to be named in a deed of trust or 
trusts, the said trustees are to be named by the, party re¬ 
spectively secured thereby. | 

The title is to be good of record except as to co|^enants of 
record, if any, or deposit is to be returned and sal|e declared 
off at option of the purchaser; but the seller and|agent are 
hereby expressly released from all liability for damages by 
reason of any defect in title. In case legal steps lare neces¬ 
sary to perfect title such action must be taken by| the seller 
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promptly at his own expense, whereupon the time herein 
specified for full settlement by purchaser will thereby be 
extended the period necessary for such prompt action. 

Kents, taxes, water rent, insurance and interest on exist¬ 
ing incumbrances, if any, are to be adjusted to date of 
transfer; taxes are to be adjusted according to certificate 
of taxes as issued by the Collector of Taxes of the District 
of Columbia; exce])t that special improvements completed 
prior to date hereof, whether assessment therefor has been 
levied or not, shall be paid or proper allowance made there¬ 
for bv the vendor at the time of the transfer. 

24 Examination of title, conveyancing, notary fees, 
and all recording charges, including those for pur¬ 
chase money trust, if any, are to be at the cost of the pur¬ 
chaser. Revenue stamps on deed to be paid by vendor, who 
shall execute to the purchaser the usual special warranty 
deed. 

The purchaser agrees to comply with the terms heroin 
of sale within 45 days from the date of acceptance by owner, 
or the deposit will be forfeited, in which event one-half of 
said deposit shall be paid to V. R. Daly but the forfeiture of 
deposit shall not relieve the purchaser from responsibility 
of complying with terms of sale. 

This contract is made in triplicate subject to the ap¬ 
proval of owner and contains the entire agreement between 
the parties thereto. 

The vendor agrees to pay to the agent, V. R. Daly, the 
regulation commission as provided by the Washington Real 
Estate Board. 

By VICTOR R. DALY, Ardent. 


We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale, and acknowledge it to be 
our contract. 


JOHN T. RHINES, 

Purchaser. 


MARGARET C. DUMAS, 

Owner. 


Date: 



The witness testified that in accordance with the terms 
of the said contract, the said real estate premises therein 
described were by her conveyed by deed dated June 2nd, 
1927, to the defendants, ‘‘John T. Rhines and Eleanora 
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I 

j 
i 

I 
I 

I 

Rhines, his wife,” and that contemporaneouslyi therewith 
the said defendants executed and delivered untcj the plain¬ 
tiff their certain promissory note in the sum of i$10, 750.00, 
dated June 2nd, 1927, and representing the deferred 
25 purchase money on said real estate transaction over 
and above a first trust on same of $7,Q00.00, and 
which said $10,750.00, note with payments thereon made to 
date of ultimate foreclosure was in words and ifigures as 
follows: i 

Deed of Trust Note. ! 

I 

i 

“Given as deferred purchase money for and secured by 
second deed of trust on Lot 808, Square 275, Michael 0. 
Dumas and Victor R. Daly, Trustees. j 

Subiect to a first trust for $—. Dated -1192-. At 

—%. Placed by-. | 

1 

$10,750. Washington, D. C., Ju|ie 2, 1927. 

1 

For value received we jointly and severally j^romise to 
pay to the order of Margaret C. Dumas the suim of Ten 
Thousand Seven Hundred and Fifty 00/100 Dollars, with 
interest until i)aid at the rate of per annuih. 

Said principal and interest payable in monthly install¬ 
ments of Seventy-five 00/100 Dollars (with the privilege of 
making larger payments in any amount), on the ^nd day of 
each and every month after date, until paid; ea|*h install¬ 
ment when so ])aid to be applied, first, to the paynjent of the 
interest on the amount of principal remaining uiipaid, and 
the balance thereof credited to the principal. | 

(Sig-ned) JOHN T. RHINES. 

(Signed) ELEANORA RAINES. 

I 

This is to certify that this is the note described fn a Deed 
of Trust to the Trustees named hereon, and bearing even 
date herewith. Said Deed of Trust and note haying been 
executed in my presence. j 

(Signed) SYME L. JENNIFER, 

Notary 'Public. 

I 

I 

Retain this note after payment that the Trusteejs may be 
satisfied as to its cancellation when a release is deMred. 
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26 Payment on account of above note and interest, 
are acknowled. 2 :ed as follows: 


Date of payment. 

Interest due. 

To principal. 

Balance 

principal 

due. 

Jul. 

6, 

1027. 



810,750.00 

Jul. 

5, 

u 

. . .S.5S. 22 

S16.78 

10.733.22 

Aug. 

8, 

u 

.. 58.13 

16.87 

10,716.35 

Sept. 

1, 

u 

.. 58.04 

16.96 

10,699.39 

Oct. 

12, 

u 

57.95 

17.05 

10,682.34 

Nov. 

2, 

ii 

57.86 

17.14 

10,665.20 

Dec. 

3, 

a 

57.77 

17.23 

10,647.97 

Jan. 

5, 

1928. 

57.68 

17.32 

10,630.65 

Feb. 

3, 

u 

.. 57.58 

17.42 

10,613.23 

March 2, 

u 

57.48 

17.52 

10,595.71 

Apr. 

3, 

u 

.. 57.38 

17.62 

10,578.09 

May 

5, 

a 

57.30 

17.70 

10,560.39 

June 

8, 

u 

57.22 

17.78 

10,542.61 

Julv 

3, 

u 

57.14 

17.86 

10,524.75 

Aug. 

7, 

u 

57.06) 

17.94 

10,506.81 

Sept. 

10, 

a 

56.98 

18.02 

10,488.79 

Oct. 

4, 

a 

56.90 

18.10 

10,470.69 

Nov. 

3, 

a 

56.71 

18.29 

10,452.40 

Dec. 

3, 

u 

56.71 

18.29 

10,434.11 

Jan. 

3, 

1929. 

.. 56.52 

18.48 

10,415.63 

Feb. 

4, 

U 

56.33 

18.67 

10,396.96 

Mar. 

2, 

u 

56.31 

18.69 

10,378.27 

Mar. 

29, 

u 

56.21 

18.79 

10,359.48 

Mav 

3, 

u 

56.11 

18.89 

10,340.59 

June 20, 


56. 

19.00 

10,321.59 

Julv 


u 

55.89 

19.11 

10,302.48 

Aug. 


u 

55.79 

18.21 

10,283.27 

Sept. 


u 

55.70 

19.30 

10,263.97 

Oct. 


u 

55.60 

19.40 

10.253.87 

Nov. 


Li 

55.55 

19.45 

10,234.42 

27 

Dec. 


1929. 

55.44 

19.56 

10,214.86 

Jan. 


1930. 

.. 55.33 

19.67 

10,195.19 

Feb. 


Li 

.. 55.22 

19.78 

10,175.49 

Mar. 


Li 

55.11 

19.89 

10,155.60 

Apr. 


LL 

.. 55.00 

20.00 

10,135.60 

May 


ll 

54.89 

20.11 

10,111.49 
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Date of payment. 

Interest due. 

To principal. 

j Balance 
principal 

1 due. 

June 

u 

54.78 

20.22 

1(|,095.27 

July 

u 

.. 54.67 

20.33 

iq,074.84 

Aug. 

u 

54.56 

20.44 

10,054.40 

Sept. 

u 

54.45 

20.55 

10,033.84 

Oct. 

u 

.. 54.34 

20.66 

1(1,013.18 


That said promissory note was secured by a second deed 
of trust on said real estate executed the same saJid date of 
June 2nd, 1927, and naming Michel 0. Dumas, husband of 
the plaintiff, and Victor R. Daly as Trustees, and which 
said second deed of trust was in words and figures as 
follows: 

‘‘Deed of Trust. 

This deed, made this 2nd day of June, A. D., 19127, by and 
l)etween John T. Rhines and his wife, Eleanora Pliines, of 
the ('ity of AVashingtoii, District of Columbia, parties of 
the first part, and iMichel 0. Dumas and Victor] R. Daly, 
Trustees, of the City of Washington, District of polumbia, 
parties of the second part: | 

Wliereas, John T. Rhines and Eleanora Rhipes stand 
justly indebted unto Margaret C. Dumas in the fill sum of 
Ten Thousand Seven Hundred and Fifty ($10,75().00) Dol¬ 
lars being the balance of the purchase price of | the here¬ 
inafter described real estate for which amount they have 
made, signed and delivered unto the said |Mai*garet 
28 C. Dumas and made payable to her order,!their one 
(1) joint and several promissory note in t\ie sum of 
Ten Thousand Seven Hundred and Fifty Dollars ($10,- 
750.00) of even date herewith; said principal anji interest 
at 6yi.>% per annum thereon payable in monthly instalments 
of Seventy-five Dollars ($75.00), with the privcleiie of mak¬ 
ing i)ayments in any larger amount, on the 2nd day of each 
and evei'y month thereafter until paid. Each ihstalment 
when ]>aid shall be a])plied, fircst to the ])ayment of the 
intei*est on the amount of the pi*inci])al remaining unpaid, 
and the balance thereof, credited to the ])rincipal. 

Whereas, the parties of the first part desire to secure the 
proni])t ])ayment of said debt, and interest thereon, when 
and as the same sliall become due and payable, and all costs 
and expiMises incurred in res|)ect thereto, including reason¬ 
able coun'^el fees incurred or ])aid by the said parties of the 
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second part or substituted trustee, or by any person hereby 
secured, on account of any litigation at law or in equity 
which may arise in respect to this trust or the property 
hereinafter mentioned, and of all monev which mav be ad- 
vanced as provided herein, with interest on all such costs 
and advances from the date hereof. 

Now, therefore, this indenture witnesseth, that the parties 
of the first part, in consideration of the premises, and of 
one dollar, lawful money of the United States of America, 
to them in hand paid by the parties of the second part, the 
receipt of which, before the sealing and delivery of these 
presents, is hereby acknowledged, have granted, and do 
hereby grant unto the parties of the second part in fee 
simple the following described land and premises, situate 
in the City of Washington, District of Columbia, known and 
distinguished as ‘Part of original Lot numbered Seven (7) 
in Square Two Hundred and Seventy-five (275), beginning 
at the North West Corner of said lot, thence South on 13th 
Street 21 feet 3 inches, thence East 105 feet IV 2 
29 inches, thence North 21 feet 3 inches, thence West 105 
feet IV 2 inches to the beginning, except the rear 9.12 
feet of said part of Lot 7 shown as an alley on the plat re¬ 
corded in Book 18, page 165 of the records of the office of 
the Surveyor for the District of Columbia,^ togetlier with 
all the improvements in anywise appertaining, and all the 
estate, right, title, interest and claim, either at law or in 
equity, or otherwise however, of the parties of the first 
part, of, in, to, or out of the said land and premises. 

In and upon the trusts, nevertheless, hereinafter de¬ 
clared; that is to say: In trust to permit said John T. 
Rhines and Eleanora Rhines, their heirs or assigns, to use 
and occupy the said described land and premises, and the 
rents, issues, and profits thereof, to take, have, and apply 
to and for their sole use and benefit, until default be made 
in the payment of said promissory note hereby secured or 
any instalment of interest thereon, when and as the same 
shall become due and payable, or any proper cost or ex¬ 
pense in and about the same as hereinafter provided. 

And upon the full payment of all of said note and the 
interest thereon, and all moneys advanced or expended as 
herein provided, and all other proper costs, charges, com¬ 
missions, half-commissions and expenses, at any time be¬ 
fore the sale hereinafter provided for to release and recon¬ 
vey the said described premises unto the said John T. 
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Rhines and Eleanora Rhines, their heirs, or assigns, at 
their cost. j 

And upon this further trust, upon any default) or failure 
being made in the payment of said note or of any instalment 
or principal or interest thereon, when and as thelsame shall 
become due and payable, or upon default being made in the 
payment, after demand therefor, of an}^ money advanced as 
herein provided for, or of any proper cost, charge, com¬ 
mission, or expense in and about the same, then and 
30 at any time thereafter the said parties of ithe second 
part the survivor of them, or the trustees acting in 
the execution of this trust shall have the power and it shall 
be their or his duty thereafter to sell, and in cise of any 
default of any x^urchaser to resell the said described land 
and premises at public auction, upon such terms and condi¬ 
tions, in such parcels, at such time and place, j and after 
such previous public advertisement as the partiesj of the sec¬ 
ond part, the survivor of them, or the trustees acting in the 
execution of this trust shall deem advantageous and proper; 
and to convey the same in fee simple, upon compl^nce with 
the terms of sale, to, and at the cost of, the purchaser, or 
puchasers thereof, who shall not be required to fsee to the 
application of the purchase money; and of the pi*oceeds of 
said sale or sales; Firstly, to pay all proper cost^, charges, 
and expenses, including all fees and costs hereinj provided 
for, and all moneys advanced for taxes, insurance, and 
assessments, with interest thereon as provided herein, and 
all taxes, general and special, due upon said land |nd prem¬ 
ises at time of sale, and to retain as compensation g commis¬ 
sion of 5 i^er centum on the amount of the said sal4 or sales: 
Secondly, to pay whatever may then remain unpaid of said 
promissory note, whether the same shall be due o|- not, and 
the interest thereon to date of payment, it being agreed that 
said note shall, upon such sale being made before the matur¬ 
ity of said note, be and become immediately due and payable 
at the election of the holder thereof and. Lastly, tp pay the 
remainder of said proceeds, if any there be, to said John T. 
Rhines and Eleanora Rhines, their heirs, or assi^^s, upon 
the delivery and surrender to the purchaser, hi^, her or 
their heirs or assigns, of possession of the premises so 
as aforesaid sold and conveyed, less the expensg, if any, 
of obtaining possession. | 

4—6204a 


26 


DOROTHY DE LEON, ETC., ET AL. VS. 


And the said John T. Rhines and Eleanora Rhines 
31 do hereby agree at their own cost, during all the time 
wherein any part of the matter hereby secured shall 
be unsettled or unpaid to keep the said improvements in¬ 
sured against loss by tire in the full sum of Five Thousand 
($5,000.00) Dollars, in the name and to the satisfaction of 
the part- of the second part, or substituted trustee, in such 
fire insurance company or companies as the said part- of 
the second part'may select, who shall apply whatever may 
be received therefrom to the payment of the matter hereby 
secured, whether due or not, unless the party entitled to 
receive shall waive the right to have the same so applied; 
and also to pay all taxes and assessments both general and 
special, that may be assessed against, or become due on said 
land and premises during the continuance of this trust and 
that upon any neglect or default to so insure, or to pay 
taxes and assessments, any party hereby secured may have 
said improvements insured and pay said taxes and assess¬ 
ments, and the expenses thereof shall be a charge hereby 
secured and bear interest at the rate of six per centum per 
annum from the time of such payment. 

And it is further agreed that if the said property shall 
be advertised for sale, as herein provided, and not sold, 
the trustee or trustees acting shall be entitled to one-half 
the commission above provided, to be computed on the 
amount of the debt hereby secured. 

And the said parties of the first part covenant that they 
will warrant specially the land and premises hereby con¬ 
veyed, and that they will execute such further assurances 
of said land as may be requisite or necessary. 

In witness whereof, the said parties of the first part have 
hereunto set their hands and seals on the day and year first 
hereinbefore written. 

(Signed) JOHN T. RHINES. (se.^l.) 

(Signed) ELEANORA RHINES. (se.^l.) 

Signed, sealed, and delivered in the presence of— 


32 United St.\tes of America, 

District of Columbia, to vnt: 

I, Syme L. Jennifer, a Notary Public, in and for the Dis¬ 
trict of Columbia, do hereby certify that John T. Rhines 
and Eleanora Rhines, parties to a certain Deed, bearing 
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I 

I 

date on the 2nd day of June, A. D. 1927, and herel^o annexed, 
personally appeared before me in said Districjt the said 
John T. Rhines and Eleanora Rhines, being personally well 
known to me as the person- who executed the sai(J Deed, and 
acknowledged the same to be their act and deed. | 

Given under my hand and seal this 2nd daV of June, 
A. D., 1927. 

’’ (Signed) SYME L. JENNIf|bR, 

[seal.] Notary Public, D. C. 

That said deed of trust was duly recorded among the Land 
Records of the Recorder of Deeds office of the Ipistrict of 
Columbia, June 7th, 1927, in Liber 6099, at Folio1293. 

The said contract for the sale of the said real estate was 
offered in evidence by plaintiff as her Exhibiti‘‘1’’; the 
said promissory note was offered as her Exhibit j‘‘2’’; and 
the said deed of trust was offered as her Exhibitions”; and 
all said exhibits were permitted to be introduced in evidence 
bv the Court. | 

The witness further testified that the defendants there¬ 
after moved into possession of said premises andi remained 
in possession thereof until October, 1928, at which! time they 
resold the said premises to one, Ellen B. Brown, |who, dur¬ 
ing April, 1929, conveyed the said premises to one, William 
Cameron, who was the record owner thereof ati the time 
of the foreclosure. ! 

That immediately prior to the sale of said pi^nmises to 
the defendants of the aforesaid the said premise^ were en¬ 
tirely clear and unencumbered, but that pursua|nt to the 
contract marked plaintiff’s Exhibit ^‘1” thi^ plaintiff 
.3.3 plaopd upon the said premises a first trust of $7000.00, 
which cash amount the plaintiff at the time j)f the sale 
of to the defendants received and which first jtrust the 
defendants at the time of the sale to them assunjed. The 
plaintiff at the time of the sale received the cash amount 
called for in the contractintheamountof$1250.0(^, together 
with the return from the first trust placed at that time, and 
took back a trust for the difference between thesel amounts 
and the sale price of $19,000. ! 

That the plaintiff had owned this real estate for more 
than twenty-five (25) years, having received it hs a gift 
from her husband, the late Doctor Michel Dumas,! at about 
the time they w’ere married; that she and her husband had 
occupied same as their residence from then until!the time 
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it was sold to the defendants; that all business dealings in 
relation to the said property were handled for her by her 
said husband, the said Doctor Michel Dumas, deceased, par¬ 
ticularly after the purchase of the said property by the 
defendants. That her said husband in her behalf attended 
to the collection of the amounts due on the said second 
deed of trust promissory note. That payments on the said 
second deed of trust note were made as shown in the copy 
of the same hereinbefore set forth. That her husband was 
sorry for Doctor William A. Cameron, the record title 
holder of the said premises at the time of the ultimate 
foreclosure, and permitted him to become considerably in 
arrears in payments on said deed of trust; that she had no 
personal dealings with anyone in connection with this prop¬ 
erty, leaving it all to her husband to take care of for her, 
and that when her husband died in February, 1932, the note 
was in arrears by seventeen (17) monthly instalments which 
were overdue and unpaid, and this plaintiff accordingly, 
after her husband’s death, served notice upon the surviving 
trustee, the said Victor R. Daly, to advertise said real estate 
for sale at public auction, after proper prior publication, 
for the said default under the second trust, in accordance 
with the terms thereof. 

34 That the said trustee did so advertise and sell the 
property at public auction, and that it was on the 8 th 
day of March 1933, he so sold it and for the sum of Three 
Thousand ($3,000.00) Dollars, subject to the first trust of 
$7000.00, and subject to the condition that adjustment of 
taxes, first trust interest and insurance be made with the 
purchaser as of the date of sale, and that the net proceeds 
of the sale, being $2,229.59, were credited on said note, and 
that with the said credit plus credit for all other instalments 
paid on said note, there remained due on the said note the 
sum of $8,725.71^ with interest thereon at the rate of 6 V 2 % 
per annum, until paid, from the 8 th day of March, 1932; 
said property having been bid in by the plaintiff. 

It was stipulated between Counsel for the plaintiff and 
the defendants that the said auction sale was had in lawful 
and proper fashion in accordance with the terms of the note 
and the second deed of trust. 

The witness further testified that the application to the 
balance then remaining due on the said second trust note 
of the net price realized above the first trust at the auction 
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sale, left a balance still due and owing as of ^arch 8th, 
1932, on said second trust note of $8725.71, no pa^t of which 
has since been paid. j 

Whereupon, plaintiif rested her case and defendants 
moved for a directed verdict on the ground that no cause of 
action had been proved, upon the premise that Iplaintiff’s 
testimony as to payments made on the note were based only 
upon the notation of such payments as made by her husband, 
and that save for what she had learned througlji her hus¬ 
band, who acted for her in the premises and is nowf deceased, 
plaintiff knew nothing of what payments had beeiji made on 
the note. This motion was denied and defendants excepted 
upon the grounds stated. i 

For the defendants, the defendant, John T. Rljines, was 
the first witness. He admitted entering into thb contract 
for the purchase of said real estate premises 181^-13th St., 
N. W., during the year 1927, as per exhibit filed by 
plaintiff, and that pursuant to said contra^ he and 
35 the other defendant, Eleanora Rhines, took title to 
said premises subject to a first trust of $7000.00, and 
that they executed and delivered to the plaintiff |:heir cer¬ 
tain promissory note, in the sum of $10,750.00, secured by a 
second deed of trust on said premises, as per Exhibits ‘‘2’’ 
and ‘^3”, filed in plaintiff^s case. | 

That subsequent to the said purchase the defendants 
moved into said premises and occupied same forja period 
of about one year and three months at which time ^hey sold 
said premises to one, Ellen B. Brown, at the sale; price of 
$18,400; on which said amount the defendants herein paid 
the regular real estate broker’s commission and thht during 
the time of his occupancy of the premises he, jjohn T. 
Rhines, put from $300.00 to $500.00 worth of impr(]>vements 
on the property. That he sold the property to Mr$. Brown 
with the knowledge of Doctor Dumas, advising hirb that he 
was getting rid of the property because he could ilot get a 
license for an undertaking establishment, to whiclji Doctor 
Dumas had responded that ‘‘it was perfectly all! right.” 
That the said Ellen B. Brown in said sale took said j^remises 
subject to the existing first trust of $7000.00, and ^Iso sub¬ 
ject to the second deed of trust note heretofore descjribed as 
executed by the defendants. That from the time the| defend¬ 
ants sold the property to the said Ellen B. Bro\^ until 
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^ *fshortly before the foreclosure which was ultimately had in 
March, 1932, defendants paid no further attention to the 




property, nor heard from the plaintiff or her husband until 
a few weeks before the said foreclosure, at which time the 
witness was notified that unless something was done about 
the arrearage on the second trust note the property would 
be foreclosed. 'That the defendants had no dealings of any 
sort with Doctor William Cameron, the record owner at the 
time of the foreclosure, and if any extensions in the time of 
payment of the second trust note were granted to the said 
Doctor William Cameron by the plaintiff or her husband, 
the defendants knew nothing at all about them and had 
nothing to do with tli om n(|»to t- i 1 ( __ 

for the defendants testified that he purchased the] 
36 said premises in May, 1929; that the improvements 
7 ' on said premises at that time consisted of a large 

dwelling house; that subsequent to his purchase of tlie said 
premises the witness Cameron expended approximately 
$8000.00, changing the place from a dwelling house into an 
apartment house, making four separate apartments, each 
with bath, whereas, there had previously been only one bath 
in the house; the changes in the physical make-up of the 
property being made not only with Doctor Dumas’ knowl¬ 
edge but with his cooperation; that all his dealings as to the 
collection of the second trust note during the time of his 
ownership of said property were with Doctor Dumas, act- 
ingjor the plaintiff, up to the time of Doctor Dumas’ death. 

—^ TnatDoctor Dumas was away from Washington when the 
r witness first bought the premises but contacted him several 
months thereafter as to payments on the second trust note; 
that he purchased these premises through the "real estate 
office — Jesse L. Heiskell, who made most of the disburse¬ 
ments to the trust holders and for other expenses in Doctor 
Cameron’s behalf. That during the period of the witness’ 
ovrnership of the premises. Doctor Dumas was very kind to 
him. The witness testified that the relationship between Doc¬ 
tor Dumas and himself was very close, as one professional 
man to another; and that Doctor Dumas was like a father to 
him. That he once indorsed a note for $500.00 for him; out 
of which he paid to Doctor Dumas $200.00 on account of the 
second trust note which he was paying to the Doctor and 
that the balance was applied to Eberly and (the other 
mechanics’ liens on the property. That on to wit December 
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2nd, 1931, Doctor Dumas, knowing his struggles hnd that he 
was paying on trusts amounting to $20,850.00 granted him a 
moratorium or a suspension of payments due from that time 
until August 15th, 1932, explaining that this did not have to 
do with payments that had fallen due but with payments ac¬ 
cruing during that period, to give the witness aln opportu¬ 
nity to take care of his accounts, particularly th4 first trust 
people, the American Security and Trust Company, whom 
Doctor Dumas emphasized that it was importabt that he 
should take care of. That he had no relationshiip with the 
defendant Rhines in this connection and that neither he nor 
Dr. Dumas during this period of shortage and granting of 
extension contracted Mr. Rhines or maA:e any dbmands of 
any sort upon him. Witness stated that jfTit-11111131 
37 value of the place was increased from $75.00 gross, 
what it was when he bought the property, ^o $205.00, 
the gross rental after the improvements had been made by 
him. Witness testified that after the granting jto him of 
the extension in December, 1931, that Doctor Dpmas died 
some time in the following February and that thej place was 
foreclosed in March, 1932, which he was not expediting, par¬ 
ticularly after all he had done to the place, but that he was 
in no position to protect himself against the foreclosure. 
Witness further testified that his last payment was made on 
the second trust note on January 9th, 1932, andj indicated 
the inaccuracy of the note which appeared to shojw regular 
payments of $75.00 with the last payment bein^ made in 
October, 1930, and which gave no credit for payment of 
$200.00 at one time, although such a payment jhad been 
made, as previously testified to. | 

To all testimony of this witness concerning arrangement 
for extension of payments and otherwise alleged ipade with 
Doctor Dumas, plaintiff objected on ground that ^uch testi- 
monv was in violation of Section 1064 of D. C. Code, which 
objections were overruled and an exception all<j)wed and 
duly noted. 

Upon cross-examination the witness stated that fie did not 
remember having a copy of the written contract under 
which he procured the premises from Ellen B. Brpwn, and 
thought it must have been retained by Mr. Jesse jHeiskell, 
the broker who handled the.deal. i 

WitTip^>» further testified that h e di d no tj^ow wheth.erIn 
said purchase he had assumed the second trust note or had 
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j norclv puixlia seci the.^xoi>(^±Y_jiuMec tJ:o sanio, and that 

out from Mr. Jesse HeiskellTEF 
Tiroker^ The witness stated that he did not at any time tell 
or request the defendants about any indulgence granted him 
on the payment of the second trust note. 

Victor R. Daly, for the defendant, testified that he was 
the broker who negotiated and handled the original sale by 
the plaintiff to the defendants; that he considered the price 
at which it was then sold a fair one; “That it was then a fine 
old house;’’ that he paid little attention to the property 
from that time until several months after Doctor Cameron 
had purchased it, which was in the year 1929, and when 
Doctor Dumas who had been out of the Citv for some 
months, came to the witness and asked him what price Doc¬ 
tor Cameron had paid for the property that the witness told 
Doctor Dumas that he knew nothing about the deal Doctor 
Cameron had made, and that Doctor Dumas evidenced lack 
of knowledge to the deal. The witness further testi- 
38 tied that due to the depression real estate values from 
the time of the original sale to the defendants in 1927, 
the value of the said premises as of the date of the auction 
sale in 1932, was considerably less than it had been in 1927; 
but that the income producing possibilities of the property 
had undergone a drastic change in that the gross rental 
return had been increased from $75.00 to over $200 a month, 
and the property had been changed from a fine looking 
dwelling, which was why the price was what it was, with a 
professional office for the Doctor, to a structure with four 
. separate apartments. That Doctor Dumas had discussed 
the matter of the Cameron purchase with him and had 
stated to him that Cameron had spent all of the ready 
money, cash, that he had in improving this property, putting 
in baths, and so forth, and as a result that he had fallen be¬ 
hind in his payments on the second trust, and that he, Doc¬ 
tor Dumas, had told Doctor Cameron if he could keep up 
the interest on the first trust to the American Security and 
Trust Company and the taxes, catch up some of these pay¬ 
ments that were behind to contractors and other people, who 
had done this work on the premises that he would give him a 
short respite from the second trust note, but the Doctor did 
not tell the witness how long he was going to give him, or just 
what the details of it were. Witness further testified that the 
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property was now investment property and th^t the chief 
way to determine its value was by the amount of income 
which it produced. He stated also that he delayed as the 
surviving trustee in signing the advertisemept for fore¬ 
closure because he had some knowledge of the pioratorium 
which had been granted Doctor Cameron by Doctor Dumas 
and that he was sympathetic toward Doctor Canieron whom 
he had not previously known, but whom he knew, from 
what Doctor Dumas had told him, had spent a| great deal 
of money on the property. I 


Mr. Jesse Heiskell testified for the defendantsj and stated 
that he was the real estate broker who negotiatjed the sale 
from Ellen B. Brown, to Doctor William Camerpn in April, 
1929, at and for the sale price of $19,750.00;'that there 
never was a written contract signed on this deal by the 
said Doctor Cameron, but that in actual f^ct the con- 
39 tract from Ellen B. Brown was with on^ Mary E. 

Dent; and that when one Mary E. Dent was unable to 
perform the terms of said written contract the | said Cam¬ 
eron stepped in and settled on the property in Accordance 
with the terms of the written contract between Ellen Brown 
and Mary E. Dent. And that the property was I thereupon 
conveyed to the said Cameron by deed drawn b^^ the said 
Heiskell, and by him duly recorded. That the witness had 
retained the contract in his possession from that! time until 
it was now produced in Court under a summons.! The con- j 
tract provided for the assumption of the outstanding deeds 
Vf trust by tne purchaser and tlie witness testified that Doc¬ 
tor Cameron ea rned forward the terms of thA contract.") 
The settlement sheet from the office of the witness, showing 
the terms of the purchase by Doctor Cameron and provid¬ 
ing for the assumption of the existing trusts, wa^ admitted 
in evidence and read to the jury. Several mon&ly state¬ 
ments from the witness’ office were admitted ini evidence, 
showing disbursement of rent collected to Doctor Dumas 
and other expenses incidental to the maintenarice of the 
property and incurred in its improvement and ^Iteration. 
That the witness thereafter acted as agent fori the said 
Cameron in collecting rentals and making disbursements of 
expenses on same. I 
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Mr. Shillington of the real estate department of the 
American Security and Trust Company testified that his 
Company upon application of the plaintiff placed the 
original $7000.00 first trust loan on said premises, upon a 
note signed by the plaintiff, and which his Company re¬ 
quired to be guaranteed by her husband. Doctor Dumas. 
That when tlie^ three year term of the loan expired, which 
was during the period when Doctor Cameron was the 
record title owner of the property the American Security 
and Trust Company permitted the loan to be extended upon 
the application of Doctor Cameron, but required the con¬ 
tinued guarantee of its payments by Doctor Dumas. 

Witness testified that the original first trust note was 
signed by Mrs. Dumas and payment guaranteed by Doctor 
Dumas, but when it was extended the extension slip was 
signed by Doctor Cameron and payment was guaranteed by 
Doctor Dumasj Witness testified that there were five (5) 
notes comprising the first trust loan, all of which 
40 were identical except as to the amount and the ex¬ 
tensions in each instance vrere similar. 

Mr. Frank M. Doyle was identified as a member of the 
Washington Real Estate Board, having twelve (12) years’ 
experience and testified that from his experience and from 
examination of the property he estimated its value to be 
not over $10,500.00 at the date of trial and that he con¬ 
sidered that its value would be the same as of March 12, 
1932. Under cross-examination Mr. Dovle testified that as 
an investment property the property in the condition which 
he found it than it would be were it a single dwelling for a 
family without any apartment arrangement and without 
any baths on the respective floors. 

Whereupon there being no further witness for either side, 
the Court called both Counsel to the Bench to inquire as 
to whether anvone knew definitelv whether or not Doctor 
William Cameron in purchasing the property had assumed 
the payment of the second trust note or had merely taken 
subject to same as this point having been disclosed by no 
witness, the Court suggested that both Counsel, upon tem¬ 
porary adjournment of Court go to the Office of the Re¬ 
corder of Deeds of tlie District of Columbia and look up 
the deed underiwhich Doctor Cameron took title to see what 
language the deed contained. This was accordingly done 
and it was found that the deed, signed onlv bv Ellen B. 
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Brown and conveying the property to Doctor Cameron, 
as to the second trust note, stated ‘‘which the purchaser 
assum-s and agrees to pay.” | 

Thereupon, the Court permitted this language from said 
deed to go into evidence upon stipulation of consent by both 
Counsel. | 

Both sides rested and plaintitf moved that! the Court 
direct a verdict for the plaintiff, on the grouiids that no 
legal defense had been proven, inasmuch as tfirough de¬ 
murrers filed and sustained the defendants w^nt to trial 
with but two Pleas, being the second and fourtjh amended 
Pleas; that no evidence had been introduced in j support of 
the fourth Plea, and that no evidence had been inJ:roduced in 
support of the second Plea. Counsel for defendants ad¬ 
mitted that no evidence had been introduced in sup- 
41 port of the fourth Amended Plea, but contended he 
had made out a case in support of Jiis second 
Amended Plea. Plaintiff as to the second Plda took the 
position that there had been no evidence to siipport the 
allegation of that Amended Plea that the plaiiftiff or her 
husband knew of, consented to, or acquiesced in the sale 
.of the property to Cameron, and no evidence df any sort 
to show that they at any time knew that the said Cameron 
has assumed the payment of the second trust note; and no 
evidence of any sort to show that the extensioii or indul¬ 
gence in payment of the second trust granted bvi the plain¬ 
tiff to the said Cameron was based upon any legal consid¬ 
eration or based upon any agreement for enhancing the 
value of the property; and no evidence to shoiv that the 
defendants ever knew or consented to any indul gences 
granted the said Doctor Camerdif; and iiu evidence to show 
any privity of the contract or other legal premises whereby 
the said Doctor Cameron was at any time obligated under 
said note to anyone than his vendor, the saici Ellen B. 
Brown, who, herself, had taken the property, “subject to” 
the second trust and, therefore, w as not herself obligated to 
pay the note to anyone. The*'^fendants in | argument 
against the plaintiffs’ motion for a directed verdict took 
the position that the testimony of Doctor Camjefon, Mr. 
Heiskell, and Mr. Daly showed without question j that Doc¬ 
tor Dumas, and in turn his wife for whom according to her 
own testimony he was acting, not only knew o1^; and con¬ 
sented to the sale to Doctor Cameron, but he actually co- 


36 


DOROTHY DE LEON, ETC., ET AL. VS. 


operated with him in the matter as was evidenced by his 
negotiating or endorsing a note for him to raise money to 
help defray the expenses occasioned by the purchase and 
further by his guaranteeing payment of the first trust note, 
which Doctor Cameron had assumed. That the continuance 
or extension granted was granted by Doctor Dumas by rea¬ 
son of the increased value of the property made possible 
by the improvements made to the property by Doctor 
Cameron, and he so expressed himself to Mr. Daly and to 
Doctor Cameron. That Doctor Cameron had assumed the 
trusts existing against the property and the fact of his 
assumption was known to the plaintiff.s and the plaintiff, 
during the lifetime of Doctor Dumas looked only to Doc¬ 
tor Cameron for the payments and never made any de¬ 
mand upon the defendants although the note was 
42 much in default and extensions were sought and 
granted, evidencing thereby a realization that the 
assumption of the indebtedness had been made by Doctor 
Cameron and accepted and acquiesced in by the plaintiff. 
The Court overruled the plaintiff’s motion for a directed 
verdict, and plaintiff excepted on the same grounds as 
aforesaid stated. Which exception was duly allowed by 
the Court and further noted on the record. 

Counsel for both sides argued to the jury, whereupon the 
Court denied plaintiff’s requested instruction that the jury 
return a verdict for the plaintiff, and charged the jury upon 
the law, including burden of proof, and then after setting 
forth to the jury that there was evidence tending to show 
that Doctor Cameron had assumed the payment of the trust 
on the property which he purchased the Court further 
charged the jury as follows; 

“If he (Doctor Dumas) knew that and assented to it 
then the legal effect of it. was to make Doctor Cameron 
primarily liable upon that note. It operated to make him 
what is called the principal debtor on that note—that was 
the legal effect—and to make Mr. and Mrs. Rhines sure¬ 
ties upon that indebtedness and if that was the situation 
and, Doctor Dumas permitted extension as to the pay¬ 
ment of the principal and interest upon this note, the legal 
effect of it was to release Mr. and Mrs. Rhines from liabil¬ 
ity thereon. So that you see, the question for you to decide 
is just this, did Doctor Dumas know that Doctor Cameron 
had assumed the second trust and did he assent to that 


JOHN T. RHINES ET AL. j 37 

assumption and thereby accept Doctor Cameron ^s the prin¬ 
cipal debtor on that note * * * I 

If you find by a fair preponderance of the evidence that 
Doctor Dumas did understand that this trust had been as¬ 
sumed by Doctor Cameron and he acquiescedj and con¬ 
sented to that and was willing to treat Doctor Cjameron as 
the one primarily liable on the note in the place of Mr. 
Rhines, then your verdict should be for the defendants. If 
you find that that proposition has not been estaplished by 
a fair preponderance of the evidence then your verdict 
should be for the plaintitf.’’ i 

Plaintiff noted exception to the Court’s refusal to grant 
the instruction for a directed verdict in favor of the 
43 plaintiff. Plaintiff further noted an exception to the . 

Court’s instruction above quoted verbatim; Both of 
these exceptions were allowed by the Court and (jluly noted 
upon the record. ! 

Thereupon the jury considered its verdict an^ returned 
a verdict in favor of both defendants. I 

Be it further remembered that the foregoing contains the 
substance of all of the evidence given on the hearipg of this 
cause, and each of the exceptions stated to have l:jeen taken 
by the Attorney for the plaintiff were so taken jand were 
duly allowed and noted by the Court, and in order that 
each and every one thereof may be preserved an4 made of 
record this statement of evidence is duly stated, 'approved 
and signed, and ordered to be made of record in tfie above- 
entitled cause this 1st day of March, 1934. | 

By the Court: j 

JAMES M. PROCTQR, 

George E. C. Hayes, Esq., Justice. 

613 F Street, N. W., 

Washington, D. C. j 

Sir: j 

I 

Please take notice that on the 25th day after thq filing of 
the foregoing Bill of Exceptions, to wit on the 23 day of 
January 1934, at 10:00 o’clock A. M., the same will be sub¬ 
mitted to the Court for settlement and signature, j 

SAMUEL M. BOYD, i 
Attorney for Plaintiffs 
637 Woodward Buildings 
733-15^;^ St.s N\ W.s 
W ashingtoft], D. C. 


I 
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Service of foregoing Bill of Exceptions acknowledged 
this 29 day of December, 1933. 

GEORGE E. C. HAYES, 

Attorney for Defendant. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6204. Dorothy De Leon, Administratrix, and William 
H. Clagett, Administrator, of the Estate of Margaret C. 
Dumas, deceased, Appellants, vs. John T. Rhines et al. 
Court of Appeals, District of Columbia. Filed Apr. 14, 
1934. Henry W. Hodges, Clerk. 
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I 
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Dokotuv DeLeon, Administratrix, and William H. 
Ceaoett, Administrator, of the Estate of Margaret 
C. Dumas, Deceased, Appellants, j 

vs. 1 

I 

John T. Rhixes, et al, Appellees, j 


BRIEF OF APPELLANT. | 

I 

I 

I 

I 

1 

I 

PRELIMINARY. | 

In this brief, for convenience, i:>arties to this lappeal 
will be referred to as jilaintiff and defendants, i Origi¬ 
nal plaintiff, ^largaret (\ Dumas, has died sin'ce this 
case was tried, and upon suggestion of death pi this 
Court, her administrator and administratrix lin the 

I 

Probate proceeding were substituted in herj stead 

herein. i 

1 

STATEMENT OF CASE. I 

This is an appeal from a judgment entered on 'sjerdict 
of a jury in favor of the defendant in an action kt law 

i 

I 

I 

i 
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for a deficiency judgment on a promissory note secured 
bv real estate. 

The alleged'cause of action ai-ose from the sale bv 
^largaret i\. Dumas originally i)lainliir, and since de¬ 
ceased, to the defendants, John T. Khines and Eleanora 
Khines. June 2,11)27, of a parcel of real estate. Lot 808, 
S(|uare 275, iin])roved by i)reniises 1817 13th St., X. AV., 
in tlie District of (Columbia, in connection with which 
sale the said defendants executed and delivered to the 
plaintiff their promissory note of the same date, pay¬ 
able to the oi'der of the })laintiff in the sum of $10,- 
750.00, with interest until paid at per annum, 

and which said principal and interest were i)ayable in 
monthlv instalments of $75.00. To secure the said 
note, the said defendants executed and delivered unto 
Alichel O. Dumas and Victor R. J)alv, as trustees, a sec¬ 


ond deed of trust on the said real estate, containing 
the usual clause that ui)on any default or failure being- 
made in the })avment of the note, or of anv instalment 
of j)rinci])al or interest thereon, the trustees, or the 
sui-vivor of them should have the ])owor and duty to 
sell the said real estate at public auction, upon such 
terms and coiiditions, at such time and ])lace, and after 
such i)revious advertising as they deemed advanta¬ 
geous and i)rbi)er; and to convey the same in fee simple 
to the i)urchaser upon compliance with the terms of 
>ale: and from the proceeds of said sale to ])ay all 
I)roper costs, charges and expenses, and thereafter 
fi-om the i)roceeds to ])ay whatever may remain unpaid 
of said ])romissory note, the entire balance to be then 
due and payable at tlie election of the holder. The de¬ 
fendants took said ])roperty subject to an existing first 
trust. 


Thereafter defendants and their vendees inadle in all 

I 

foidy (40) nionthly instalment payments on jaccomil 
of the note, which payments totaled 000.00, ajid were 
credited on said note, l)ut no further i)aynient$ on ac¬ 
count wert‘ made. On Mjii-ch 8th, 10M2, when seventeen 
(17) monthly instalments were overdue and unpjaid and 
after previous public advertisement, the said ji’eal es¬ 
tate was offered bv the survivin<>- trustee, Vi|ctor R. 
l>aly, for sale at public auction for said defaulti on the 
note, and said premises wei*e at ])ublic auction iold for 
$3,000.00, subject to the same $7,000.00 first trijist that 
had remained on the pro])erty fi-om the datej of the 
oriii’inal sale to the defendants, and subject to jthe ad¬ 
justment of taxes, first trust interest and interest to 
date of sale: the net proceeds of the sale, amoui^ing to 
$‘2,229.55 were credited on the note. The plaintilf 
elected that the entire balance of tlie said note should 
l)e immediately ])aya])le, as provided in the c|eed of 
trust, and bi'ought this suit for said balance ofl])rinci- 
])al and interc‘st in the sum of $S,725.71, with ijnterest 
tlu‘reon at 1>^‘^‘ annum from March 8th, 19i32; the 

date of the auction sale. | 

The foregoing as per i)laintiffV Declaration! (R. 2, 
3, and 4). | 

The defendants after first filing four pleas tc| which 
the plaintiff demurred, asked leave to amend, and 
thereafter tiled four amended pleas. Plaintiff de¬ 
murred to tlie defendants' amended first antj third 
pleas, which dcmuri'er was sustained, and the case went 
to trial therefore' on jdaintiff's declaration and I defen¬ 
dant s’ amended second and fourth pleas. The |defen¬ 
dant s’ second amended plea (R. 9, 10 and 11) ac(mitted 
the purchase of the said real estate, the execution and 
deliverv of the said second deed of trust and 
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deed of trust note as described in plaintiff’s 
declaration, and slated that defendants on Octo- 
b(‘r Itlth, 1928, sold said real estate to Ellen 
B. Brown who took title subject to the first trust 
of $7,000.00, and subject to the second trust, which at 
that time had been reduced to about $10,470.69. That 
the sale to Ellen B. Brown bv them was had with the 
ktiowledge, consent and acquiescence of the plaintiff 
or her duly authorized ai*‘ent and that from October, 
1928, until immediately precedin^: the foreclosure sale 
in ^larcli, 1922, no demand was made upon the defen¬ 
dants foi* any payments on said note, but that with the 
full knowledge of the plaintiff, or her agent, payments 
on the notesi subse(iuent to defendants’ resale were 
made by the purchasers, who assumed ])ayment of the 
mortgage debt, with tlie knowledge, consent and agree¬ 
ment of the plaintiff*. That by a subsequent sale, to 
which defendants were not parties, but which was had 
with the knowledge, consent and acquiescence of the 
])laintiff, or her representative, the said Ellen B. Bro\vn 
resold the proi)erty to 'William A. Cameron, who obli¬ 
gated himself, with the knowledge and consent of the 
])laintiff, to pay off* the second trust note, and who did 
make certain payments on account of it. Further that 
])laintiff, or her agent, made an agreement with the 
said Williami Cameron, to wliich the defendants were 
not parties, granting him a respite of payments on the 
second trust over an agreed period, in consideration of 
Ills enhancing the value of the property by extensive 
re])airs and im])r()vements, which the said Cameron 
undertook to do and did. That on several occasions the 
])laintiff”s husband and agent, IMichel 0. Dumas for 
iier and on her behalf endorsed promissory notes for 
I lie said Cameron in order that Cameron might obtain 
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a loan to pay first trust ini ores! and taxes on the prop¬ 
erty, extending- Cameron courtesies, extensioi^ and re¬ 
spites as to the pa^nnent oi* the second trust iioite, with¬ 
out consulting- the defendants. All of which,| the de¬ 
fendants by their second amended plea contended, re¬ 
leased the defendants from all further obligation of 
the second trust note. 

The defendants' fourth amended [)lea (R. 12 )[ sought 
to evade liability on the ground that the auction sale 

was directed and controlled bv Michel 0. Dum'as, hus- 

. i 

band of the plaintiff, and that because of this |:he sale 
was void. However, inasmuch as there was up proof 
of any sort in supi)ort of this i)oint at the trjal, and 
oji the contrary it was shown by direct evidei|ce that 
Michel O. Dumas, while originally one of the trustees, 
died befoi’e instructions to foreclose were evei^ given; 
that the sale was directed by plaintiff as note holder 
to the surviving trustee Dalv after the death of Michel 
0. Dumas, defendants' counsel at conclusion pf trial 
admitted lack of any proof in sui)i)ort of hisj fourth 
amended plea, and the case went to the juryj there¬ 
fore on the declaration and the one amended plea, the 
second. | 

(R. 35) shows the agreement of the defei^dants’ 
counsel that no evidence had been introduced In sup¬ 
port of the fourth amended plea, and this brief will 
therefore be directed solely to the only jdea remaining 
before the Court and jury at the conclusion of tlijC trial, 
which was the second amended plea. | 


EVIDENCE. i 

I 

Under this heading appellant refers only to such evi¬ 
dence as is considered to be tiertinent to the it)oints 
urged upon this appeal, leaving out such evidence as 
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referred to the 4tli amended plea, which plea was aban¬ 
doned by the def(*ndants as aforesaid (K. 35). 

Marg-ai'el C. Dumas, ])laintiff identified the written 
contract, dated Mai-ch 21), 11)27, between herself and 
the defendants for tlu‘ sale to the defendant, John T. 
lihines of Lot 8()S, Sipiare 275, improved by 1817 13th 
Sti-eet, X. \V., and said contract was admitted in evi¬ 
dence. It [)rovided for tlu* sale to the said John T. 
Khines of the said r(*al estate at the price of $19,000.00; 
of whicli ihe: i)urchaser agreed to pay $1,250.00 cash; 
to assume a lirst trust of $7,000.00 and for the balance 
of the deferred purchase money to i»ive a note in the 
sum of $10,750.00, payable $75.00 per month, with in¬ 
terest at per annum, and to be secured by second 

trust, of the form customarily used in the District of 
(’oluml)ia. Said contract was signed by plaintiff and 
defendant, John T. IHiines. Plaintiff further testified 
tliat in accordance with the terms of the contract the 
real estate t)i'emises tluu’ein described were by her con- 
veved bv deed dated June 2, 1927, to the defendants 
John T. Phines and Lleanora I\hines, his wife, and that 
contiunporaiieoiisly therewith the said defendants exe¬ 
cuted and delivered unto the plaintiff their promissory 
not(‘ in the sum of $10,750.00, dated June 2, 1927, and 
reju'esenting def(‘rred })urchase money on the transac¬ 
tion above the lirst trust of $7,000.00. The said second 
trust promissory note was admitted in evidence, as was 
also the deed of trust securing* same, which deed of trust 
was of the foian customarily used in the District of 
Columbia : was signed by l)oth defendants and notarized 
as to said defendants, and duly i*ecorded in the office of 
the Kecorder of Deeds of the District of Columbia. 
?ilichel 0. Dumas and Victor R. Daly were named as 
trustees in said instrument, and it contained the usual 


]n*ovision for forcclosin’o by said trustees, oritlie sur¬ 
vivor of them, ill the event of default by the de:teudants 
ill payment of instalment of princijial or interest on the 
note, leavim*- discretion in the trustees as to mjiinner of 
pulilic advertisement and terms of sale, and providing 
tliat the i)roc(‘eds of any such iiublic sale bej applied 
first to expenses, ciiarg’es and costs, and thereafter to 
ihe balance due on the second trust note. Saidj deed of 
ti'ust further })rovided that in the event of b^uch de¬ 
fault in sale the note holder mii>'ht elect to adcelerate 
the maturity of the note l)y re(piirement of ijiayment 
forthwitli of entire balance of interest and p^rincipal 
of same. i 

The witness furtlKo* testified that the det^jendants 
moved into poss(‘ssion of the premises about June, 
lf)27, and remained in possession until October*, 1928; 
at which time they resold the premises to I-jhlen B. 
Brown, who durini>- Ajiril, 1929, conveyed the property 
to William Cameron, who was the record owner thereof 
at the time of foreclosure. That immediately prior to 
plaintiff’s sale to defendants, the premises Were en¬ 
tirely clear and unincnml)ered, but that ])laintif(:* placed 
a first trust of $7,()()().00 on the jiroperty at theitime of 
sale, in conformity with the contract ])rovision^}, which 
cash amount the })laintiff received at the time jof sale, 
and which first trust tin* defendants assumed! That 
plaintiff had received the said real estate as |a mar- 
ria^i>-e .elft twenty-five (25) years before, but that all 
dealings in relation to the ])ropcrty were hanc^led for 

her bv her husband. Doctor ^richel 0. Dumas] That 

«. ‘ ! 

])ayments on the second trust note were madejas per 
the entries on the note itself, which showed a jDalance 
of $10,013.18, remaining due as of October, 1930J before 
foreclosure. That at the time of the foreclosurd seven- 
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leeii monthly instalmont.s were overdue and unpaid. 
That witness had no personal dealing’s with anyone in 
connection with the property, leaving it to her husband 
to take care for her. That after her husband died, 
witness served notice upon the surviving trustee to 
advertise said real estate at public auction for second 
trust default. That the auction sale was had March 
8lh, IhMM, and the property sold for $3,000.00, subject 
t(» first trust of $7,000.00, and adjustment of taxes, first 
trust interest and costs. That the net ])roceeds of sale, 
hvMng $2,220.59, were credited on the second trust note, 
which left a l)alance due on said note of $8,725.71, as of 
March 8, 1932, ui)on i)]aintiff’s exercised election of 
accelleration, no part of which has since been })aid. 
(Record 19 to 29) It was stipulated between counsel 
for the plaintiff and the defendants that the said auc¬ 
tion sale was Inid in lawful and ])ro])er fashion and in 
accordance with the terms of the note and the second 
deed of trust. 

WiiEKEui’ox, Plaintiff rested her case. 

For the defendants, John T. Riiixf:s (R. 29), ad¬ 
mitted entering into the contract for the purchase of 
said real estate })remises 1817 13th Street, X. AV., 
during the year 1927, as per exhibit ‘‘1’’ filed by plain¬ 
tiff, and that pursuant to said contract he and the other 
defendant. Kleanora Rhines, took title to said ])rem- 
ises, assuming a fii’st trust of $7,000.00, and that they 
executed and delivered to the plaintiff their certain 
])romissory note, in the sum of $10,750.00 secured by a 
second deed of trust on said premises. 

That subsequent to the said purchase the defendants 
moved into said premises and occupied same for a 
])eriod of about one year and three months at which 
time they sold said premises to one, Ellen B. Brown, at 
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the sale price of $18,400. That he sold the prcjperty to 
Mrs. Brown with the knowledge of Doctor Dupias, ad¬ 
vising him that he was getting rid of the proj^erty be¬ 
cause he could not get a license for an undertaking 
establishment. Tliat the said Ellen B. Browp in said 
sale took said premises subject to the existing first 
trust of $7,000,00, and also subject to the secojnd deed 
of trust note heretofore described as executecl by the 
defendants. That from the time the defendants sold 

j 

the property to the said P]llen B. Brown until| shortly 
before the foreclosure whicli was ultimately | had in 
^larch, 19.*12, defendants paid no further attefition to 
the projierty, nor lieard from the plaintitf or her hus¬ 
band until a few weeks before the said foreclosure, at 
wjiicli time the witness was notified that unlesjs some¬ 
thing was done about the arrearage on the | second 
trust note the property would be foreclosed, 'ijhat the 
defendants had no dealings of anv sort with I Doctor 

'T' » j 

'William (kimeron, the record owner at the tim(j? of the 
foreclosure, and if any extensions in the time pf pay¬ 
ment of the second trust note were granted to tjhe said 
Doctor William Cameron by tlie plaintitf or her hus¬ 
band, the defendants knew nothing at all abofit them 
and had nothing to do with them. j 

Doctor William Cameron, B. 30-31, testified that he 
purchased the said i)remises in May, 1929; that jthe im¬ 
provements on said ])remises at that time consi'^ted of 
a large dwelling house; that subsequent to his pijrchase 
of the said jmemises the witness (^ameron ex])en(|led ap¬ 
proximately $8,000.00, changing the place from aj dwell¬ 
ing house into an aj^artment house, making fouf sepa¬ 
rate apartments, each with bath, whereas, thet’e had 
previously been only one bath in the house; that the 
changes in the physical make-up of the property were 


I 
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niiule witli Doctor Dumas' kllo^vlod£ro; that all his deal¬ 
ing’s as to the collection of the second trust note during 
the time of his ownershi]) of said })ro})erty were with 
Doctor Dumas, acting for the i)laintiff, up to the time 
of Doctor Dumas’ death. That Doctor Dumas was 
a wav from Washington wlien the witness first bought 
tlie j)remises but contacted liim several months there- 
aftei- as to 2 )ayments on the second trust note; that he 
pui'cliased these prmnises tln'ough the real estate office 
of Jessie L. Ileiskelh who made most of the disburse¬ 
ments to tlie trust holders and for other ex23enses in 
Doctor CaniCroirs behalf. That during the i)eriod of 
the witness' ownershii) of the ])remises, Doctor Dumas 
was verv kind to him. Tlie witness testified that the 
rclationsliip l)etween Doctor Dumas and himself was 
v(M-y close, a!s one professional man to anotlier; and 
that Doctor Dumas was like a father to him. That he 
once indorsed a note foi- $500.00 for him; out of which 
lie ])aid to Doctoi* Dumas $200.00 on account of the sec¬ 
ond trust note which he was ])aying to the Doctor and 
that the balance was a.i)i)lied to mechanics' liens on the 
pi’operty. That on to wit December 2nd, lOJl, Doctor 
Dumas, knowing his struggles and that he was paying 
on trusts amounting to $20,850.00, granted him a mora¬ 
torium or a suspension of ])ayments until August 15, 
lfK‘>2, to give the witness an opportunity to take care of 
his accounts, ])articularly the fii'st trust iieojile, the 
Anu'rican Security and Timst Conpiany, whom Doctor 
Dumas emphasized that it was inpiortant that he should 
take care of. That he had no relationship with the 
defendant Dliines in this connection and that neither he 
nor Dr. Dumas during this jieriod of shortage and 
granting of extension contacted i\ri-. Rhinos or made 
any demands of any sort upon him. W^itness stated 
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I 

that the rental value of the place was increasdd from 
$75.00 gross, what it was when he bought the property, 
to $205.00, the gross rental after the ini})roveinelits had 
been made bv iiim. Witness testified that afiter the 

I 

granting to hiin of the extension in Decembeij’, 1931, 
Doctor Dumas died some time in the following iFebru- 
ary and that the i)lace was foreclosed in Marcl^, 1932. 
W^itness fui’ther testified that his last paymeint was 
made on the second trust note on January 9th, 1932. 
To all testimony of this witness concerning a^'range- 
ment for extension of i)ayments and otherwise Alleged 
made with Doctor Dumas, plaintiff objected on ground 
that such testimony was in violation of Sectiqn 1064 
of D. C. Code, which objections were overruled and an 
exce})tion allowed and duly noted. 

The witness stated that he did not remember ihaving 
a coi)y of the written contra.ct under which he ])i|ocured 
the ])reniises from Ellen H. Brown, and tho^ight it 
must have been retained by Mr. Jesse TTeisk(jdl, the 
broker who handled the deal; that he did nol know 

i 

whether in such purchase he liad assumed the jsecond 
trust note or had merely i)urchased the ])ro})er|y sub¬ 
ject to same, and that we would have to find tljiat out 
from Mr. Jesse Ileiskell, his broker. The ^^dlness 
stated that he did not at any time tell or request the 
defendants about any indulgence granted him on the 
payment of the second trust note. 


ViCToi'v E. Daly (E. 32), testified that he ^\|as the 
broker wlio negotiated and handled the original sale 
by the plaintiff to the defendants; that he comjidered 
the i)rice at which it was then sold a fair one; |‘‘That 
it was then a fine old house,” that he ])aid little atten¬ 
tion to the property from that time until several ifnonths 
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after Doctor rainoron liad i)iircliased it, which was in 
the year 1929, and when Doctor Dnnias, who had been 
out of the (’ity for some months, came to the witness 
and asked him what price Doctor Cameron had paid 
for the proi)erty. That the witness told Doctor Dumas 
that he knew>nothin';' about t]u‘ d(*al Doctor Cameron 
had made, and that Doctor Dumas evidenced lack of 


knowled^-e to tlie deal. 


The witness further testified 


that due to the depression in real estate values fi*oni 


the tinu* of the ()ri<;*inal sale to the defendants in 1927, 
the value of the said ])re!nis<‘s as of the date of the 


auction sale in 19M2, 


was considerablv less than it had 

ft 


b(‘(‘n in 1927; but t}i()U<>'ht the incomt' ])roducini;‘ ])os- 
sil)ilities of the property had increas(‘d. That Doctor 
Dumas had discussed the matter of the (kimeron ])ur- 
chase with him and had stated to him that Cameron 


had spent all of the ready money he liad in im- 
]n'()vinn' tliis property, and as a result he had 
fallen behind lin his ])ayments on the second trust, and 
tliat he. Doctor Dumas, had told Doctor (\ameron if he 


could keep up the interest on the first trust to the 
American Security and Tiuist Com))any and the taxes, 
catch u]) some of thes(‘ ])ayments that were behind to 
contractors and other ])eople, who had done this work 
on the ])remises that he would li'ive him a short respite 
from the second trust note. 


Jns.'iK IIkiskelu (I\. Mo), stated that he was the real 
estate broker who neii'otiated the sale from Kllen B. 
Brown, to Doctor IVilliam Cameron in Ai)ril, 1929, at 
and for the sale jirice of $19,750.00; that there never 
was a written! contract signed on this deal by the said 
Doctor Cameron, but that in actual fact the contract 
from Ellen B. Brown was with one Mary E. Dent; and 


I 

i 
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that wlien ^Fary Vj. Dent was unable to perfdrm the 
terms of said written contract llie said Cameron step¬ 
ped in and settled on the ])ro])erty in accordanbe with 
the terms of the written contract between Hllenithrown 
and Mary K. IX^nt. And that the proi)erty wajj tliere- 
npon conveyed to the said Cameron ])y deed drhwn by 
the said Heiskell, and by him duly recorded. Tliat the 
witness had retained the contract in his possession 
from that time until it was now ])roduced in Coprt un¬ 
der a summons. The conti'act ])rovided for pio as¬ 
sumption of the outstanding- deeds of trust by the pur¬ 
chaser and the witness testified that Doctoi* Cijmeroii 
carried forward the terms of the contract. I 


^Fr. SiiiuaxG (F\. 34), of the real estate depa^’tment 
of the American Security and Trust Com])any tcfstitied 
that his Com])any u])on a])))lication of the ])^^aintiff 
])laced the original $7000.00 first trust loan 0)1 said 
])remises, u])on a note signed by the plaintiff, and which 
his Com])any re(pni-ed to ix* guaranteed by heir hus¬ 
band, Doctor Dumas. That when the three yeat- term 
of the loan ex])ired, which was dui’ing the ])erio(| when 
Doctor Cameron was the record title owner of thb ])ro])- 
erty the American Security and Trust Com])ank' i)er- 
mitted the loan to l^e e.xtended ui)on the a])plipation 
of Doctor Cameron, but recpiired the continuedj guar¬ 
antee of Doctor Dumas. I 


Frank ^F. Doylk (R. 34), was identified as a mi?mber 
of the Washington Real Fstate l^oard, of twelvb (12) 
years ex])erience, and testified that fi-oni his ex])e|rience 
and from examination of the prot)erty he estimatjed its 
value to be not over $10,o()0.0() at the date of trijfl and 
that he considered that its value would be the sahie as 
of AFarch 1*2, 1932. ! 
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after Doctoi* Canioron liad ])urchasod it, which was in 
the year 1929, and when Doctor Dnnias, wlio had been 
out of the City foi- some months, came to the witness 
and asked him what place Doctor Cameron liad jiaid 
for the property. That the witness told Doctor Dumas 
that he knew nothin<i* about tlu‘ deal Doctor Cameron 
liad made, and that Doctor Dumas evidenced lack of 


knowIedi;-(‘ to the d(*al. The witness furtlier testified 
that due to the depression in real estate values from 
the tinu* of the oi'ii'anal sale to the defendants in 1927, 
the value of the said primuses as of the date of the 
auction sale in 19.‘)2, was considerablv less than it had 
b(‘tm in 1927: but thoui^ht the income^ producing' ])os- 
sibilities of the })ro])erty had increas(‘d. That Doctor 
Dumas had discussed the matter of the Cameron ])ur- 
chas(* with him and had stated to him that Cameron 


had spent all of the ready money he had in im- 
]M'oving' this! pro|)erty, and as a result he had 
fallen behind in his ]iayments on the second trust, and 
that he. Doctor Dumas, had told Doctor Cameron if he 


could keep up the interest on the first trust to the 
American Security and Trust Comjiany and the taxes, 
catch u]) some of these* ])ayments that were behind to 
contractors and other ])eople, who had done this work 
on the premises that he would give him a short respite 
from the second trust note. 


Jk.s.^k Hkiskklt. (K. 3o), stated that he was the real 
estate broker who negotiated The sale from Ellen B. 
Ih'own, to Doctor IVilliam (kuneron in Ajiril, 1929, at 
and for the sale yirice of $19,750.00; that there never 
was a written contract signed on this deal by the said 
Doctor Cameron, but that in actual fact the contract 
from Ellen B. Brown was with one Mary E. Dent; and 


lb 


that when 'Sliwy E. Dent was unable to pert'c^rm the 
terms of said written contract the said Camerdn ste])- 
ped in and settled on the ])roperly in accordanpe with 
the terms of the written contract ])etween ElhmiBi-own 

I 

and Mary E. Dent. And that the pro])erty wa^^ tliere- 
npon conveyed to the said Cameron by deed drawn by 
the said lleiskell, and bv him dnlv recorded. Tliat the 
witness had retained the contract in his posj^essioii 
from that time until it was now ])rodnced in Cojirt un¬ 
der a summons. The contract ])rovided foi* the as- 
sum])tion of the ontstandinii* deeds of trust by tljie pur¬ 
chaser and the witness testified that Doctor Cameron 

i 

carried forward the terms of the contract. | 

^Fr. SiiiTjaxG (T\. 34), of the real estate dei)a|’tment 
of the American Security and Trust Company testified 
tliat his Com|)any upon a])])licatio]i of the ])llaintitf 
l)laced the original $7000.00 first trust loan o|i said 
])remises, u])on a note signed by the plaintiff, and| which 
his Com]nniy re(iuired to be guaranteed by heji* hus- 
])and. Doctor h)umas. That when the three yeaj* term 
of the loan ex])ired, which was during the ])eriod| when 
Doctor Cameron was the record title owner of tliej ])i‘oi)- 
erty the American Security and Trust Com])an^’ per¬ 
mitted the loan to be extended upon the ai)plibation 
of Doctor Cameron, but reipiired the continued|guar¬ 
antee of Doctor Dumas. i 


Frank ^f. Doylk (R. 34), was identified as a minnber 
of the Washington l^eal Estate Board, of tweivc| (12) 
years ex])erience, and testified that from his ex])enence 
and from examination of the i)roperty he estimatjed its 
value to be not over $10,500.00 at the date of trijjl and 
that he considered that its value would be the sajiie as 
of ^Farch 12, 1932. I 


i 

I 
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Whereupon there beiiii^ no further witness for either 
side, the Court called Counsel to the Bench to inquire 

as to whether anvone knew dehnitelv whether or not 

* % 

Doctor William Cameron in purchasing- the property- 

had assumed the payment of the second trust note 

or had merely taken subject to same, as this point 

had been disclosed bv no witness. The Court then 

* 

suggested that both counsel, upon temporary ad¬ 
journment of Court go to the Office of the Re¬ 
corder of Deeds of the District of Columbia and look 
up tlie deed under which Doctor Cameron took title 
to see what language the deed contained. This was ac¬ 
cordingly done and it was found that the deed, signed 
only by Ellen B. Brown and conveying the propei*ty 
to Doctor Cameron, as to the second trust note, stated 
“which the purchaser assumes and agrees to ])ay. 

Thereupon, the Court permitted this language from 
said deed to go into evidence upon stipulation of con¬ 
sent by both counsel. (R. 35) 

Whereui)on both sides rested and plaintiff moved 
that the Court direct a verdict for the i)laintilf, on the 
grounds that no legal defense had been proven, inas¬ 
much as through demurrers filed and sustained the 
defendants went to trial with but two i)leas, being the 
second and fourth amended ])leas; that no evidence 
had been introduced in sup])ort of the fourth plea, and 
that no legallv sufficient evidence had been introduced 
in su])port of the second plea. Counsel for defendant’s 
admitted tluit no evidence had been introduced in sup¬ 
port of the fourth amended plea. Plaintiff as to the 
second plea moved that there had been no evidence to 
support the allegation of that amended plea that the 
plaintiff or her husband knew of, consented to, or 
acquiesced iii the sale of the property to Cameron, and 
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t 

I 


no evidence of any sort to show that they at any time 

j 

knew that the said Cameron has assumed the payment 
of the second trust note; and no evidence oi any sort 
to show that the extension or indulgence ini payment 
of the second trust granted by the plaintiff tb the said 
Cameron was based upon any legal consideration or 
based upon any agi’eement for enhancing th(i value of 
the property; and no evidence to show that tjhe defen¬ 
dants ever knew or consented to any indulgences 
granted the said Doctor Cameron; and no ev‘|idence to 
show any privity of the contract or other lej|:al prem¬ 
ises wherebv the said Doctor Cameron was atianv time 


obligated under said note to anyone than hisj; vendor, 
the said Ellen B. Brown, who, herself, had ^aken the 
property, “subject to” the second trust and, therefore, 
was not herself obligated to pay the note to aijiyone. 

The Court overruled the plaintiff’s motion |for a di¬ 
rected verdict, and plaintiff excepted on tjie same 
grounds as aforesaid stated. Which exceptlion was 
duly allowed by the Court and further noted on the 
record. (36) | 

Counsel for both sides argued to the juryi where¬ 


upon the Court denied i)laintiff’s requested prayer that 
the jury be instructed to return a verdict for tljie plain¬ 
tiff, and charged the jury upon the law, includjing bur¬ 
den of proof, and then after setting forth to |he jury 
that there was evidence tending to show that! Doctor 
Cameron had assumed the payment of the trud on the 
property which he purchased the Court j further 
charged the jury as follows: | 

I 

I 

“If he (Doctor Dumas) knew that and j^ssented 
to it, then the legal effect of it was to makej Doctor 
Cameron primarily liable upon that note, j It op¬ 
erated to make him what is called the principal 


I 


i 
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(lol)tor on that not(‘—that was tlio leii'al effect— 
and to make Mr. and .^^rs. Khines sureties upon 
that indebtedness and if that was the situation and 
Doctor Dumas permitted extension as to the pay- 
numt ofithe principal and interest upon tliis note, 
the le.ual effect of it was to I'elease .Mr. and Mrs. 
Hhines ifrom Iia]>ility thereon. So that you see, 
tli(‘ qiK'stion for you to decide is just this, did 
Doctor Dumas know that Doctor Cameron had as- 
sum(*d the second trust and did lie assent to that 
assumption and tlu‘r(‘l)y acce])t Doctor Cameron 
as the principal debtor on that note. * 

If you (iml by a fair pre])ondei*ance of the evi¬ 
dence that Doctor Dumas did understand that this 
trust had been assumed by Doctor Cameron and he 
acipiiesced and consented to that and was willing 
to ti'eat Doctor Cameron as the one jirimarily 
liable on the note in the place of .Mr. Khines, then 

vour verdict should be for the defendants. If vou 

• • 

lind that that i)roi)Osition has not been established 
by fair preponderance of the evidence then your 
verdict should be for the plaintiff.’’ 


Plaintiff noted exception to the Court’s refusal to 
grant the instruction for a directed verdict in favor of 
the plaintiff. Plaintiff further noted an exce])tion to 
the Court’s insti'uction above (pioted verbatim. Both 
of these (‘xceiitions were allowed by the Court and 
duly noted ni)on the record. (K. o7) 

Thereupon the jury considered its verdict and re¬ 
turned a verdict in favor of both defendants. 


ASSIGNMENT OF ERRORS. 

Appellant assigns error by the Trial Court in the 
following ])articulars. 

1. In overruling the motion to direct a verdict for 
the ])laintiff at the conclusion of defendant’s case, or 
of the whole case. 
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2. Ill rcfiisiiiii; tlie plaintiff’s prayer for pie direc¬ 
tion of a verdict for the plaintiff. I 

3. In cliarpiiii,- the jury tliat even thouii'h defen¬ 

dants did not know of the extension of tinip gTanted 
in ])ayinent of second trust note, they were nevertheless 
relieved of ohli<i-ation thereon if such exteijision was 
made by plaintiff with knowledg-e that tlje person 
granted the extension had assumed paynie^it of the 
note. ! 


ARGUMENT. | 

i 

In supiiort of the three assignments of errors relied 
u})on: j 

1. That the Court should ha\x directed thO jury, in 

ac(piiescence with i)laintiff’s recjuest, to return a ver¬ 
dict for the plaintiff at the conclusion of all Ithe testi- 
monv. I 

- i 

2. That the Court should have granted plaintiff’s 

recpiested instruction again made when |)ra\iors were 
submitted for the direction of a verdict in | favor of 
the plaintiff, and | 

3. That the (’ourt erred in charging the |ury that 
even though the defendants did not know o'f the ex¬ 
tension of time granted in ])ayment of the secpnd trust 
note, they were nevertheless released from obligation 
thereon, if such extension was made by ])laii[itiff with 


knc*''iec4‘e tr.^t the “'er^on the | o: 

;* .• o c'"";'-©,'' —■ T.--' <r'". "f" •f' o ■ 
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1. There Was Absolutely No Testimony in this Case 
from Which Even an Inference Could Be Had that 
the Plaintiff, or Her Husband Acting for Her, 
Knew at i the Time Indulgence Was Granted the 
Vendee Cameron, as to the Second Trust Note, that 
the Said Cameron by His Deed of Purchase Had 
Assumed Pa3nnent of the Second Trust Note. 


A perusal of the evidence of all the witnesses (R. 19 
to d4), shows! that the plaintiff left the entire details 
of collecting the note to her husband, and that her 
husband, now deceased, did not at any time know that 


(’ameron bv the lanuaiau'e of his deed had actuallv as¬ 


sumed payment of the second trust note. The testi- 


monv of the def(*ndant, (kimeron, disclosed that Doctor 

% 


Dumas did not retttrn to Washington, 1). C., until sev¬ 
eral months after Cameron had bought the property, 
and that Cameron himself knew nothing of the lan¬ 
guage of the deed or his contract of acquisition, but 
left all tliis to the* real estate agent, ireiskoll. Cameron 
testified that he did not remember having a copy of 
the written contract under which he procured the prem¬ 
ises and did not know wliether in said purchase he had 
assumed the second trust note or merely ])urchased 
the t)roperty su])ject to same” ( R. 31 and 32). 

The witnessi, Daly, testified (R. 32) that upon Doctor 
Dumas’ return to W^ashington some time after the 
Cameron purchase, tin' Doctor evidenced lack of 
knowledge of the deal and asked the witness, Daly, 
wliat Cameron had i)aid for the ])ro]^erty. That the 
witness re])lied that he knew nothing about the deal. 

The testimony of witness, Heiskell, disclosed (R. 33) 
tliat tlie vendee Cameron acquired tlie tu’operty on a 
contract signed by another ])erson, and that from the 
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time of Cameroirs purchase witness HeiskeU had re¬ 
tained tlie contract in his possession until pow pro¬ 
duced in Court. Further that witness, Hei^kell, had 
himself drawn and recorded the deed to Cameron which 
contained the assumption language, and Can^eron had 
not seen it. 

Xot only, therefore, was there an utter lack of tes- 
limony showing or indicating knowledge on the part of 
the i)laiiititf, or her agent, of Cameron’s astkumption 
of the mortgage debt, but Cameron, himself, t:he fore¬ 
closed vendee and the men to wliom the indulgences 
were granted as a matter of kindness (K. 30)'^ did not 
himself know, even to the day and hour of tjhe trial, 
wliether lie had assumed the mortgage debt pr taken 
“subject to.” And the absolute lack of knowlledge of 
any of the witnesses or princi})als in this c,ase was 
linallv disclosed bv the action of the trial Court, when 
all the testimonv had lieen concluded, in callinai counsel 
to the Bench to iiuiuire whether any one knew definitely 
whether or not Cameron had assumed payment of the 
second trust note, or had merely taken “subject to” 
same (H. 34). The Court itself then slated that this 
lioint had been disclosed by no witness, called a tem- 
])orary adjournment of the trial and sent counsel to 
the oflice of the Recorder of Deeds to see if the deed 
itself would show whether Cameron had assupaed the 
mortgage debt. It was only at this time, at th(^ end of 
the trial, that Cameron, the plaintiff, the defendants, 
or even their counsel knew for the first time thit Cam¬ 
eron’s deed actually contained language assun^ing the 
mortgage debt. | 

The Court of Appeals in Wolfe vs. Murphy,! 47 Ap¬ 
peals D. C. 29G, said: I 
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1. There Was Absolutely No Testimony in this Case 
from Which Even an Inference Could Be Had that 
the Plaintiff, or Her Husband Acting for Her, 
Knew at the Time Indulgence Was Granted the 
Vendee Cameron, as to the Second Trust Note, that 
the Said Cameron by His Deed of Purchase Had 
Assumed Payment of the Second Trust Note. 


A ])C‘nisal of the ov’kKmico of all tlie witnesses (R. 19 
to M4), shows that the plaintiff left the entire details 
of collecting the note to her husband, and tliat her 
husband, now deceased, did not at any time know that 
C’ameron bv the language of his deed had actually as- 
sinned payment of the second trust note. The testi¬ 
mony of the defendant, Cameron, disclosed that Doctor 
Dumas did not return to Washington, 1). C., until sev¬ 
eral months after Cameron had bought tlie property, 
and that Cameron himself knew nothing of the Ian- 
guage of the deed or his contract of acquisition, but 
left all this to the real estate agent, Heiskell. Cameron 
testified that he did not remember liaving a copy of 
the written coiitract under wliicli he iirocured the prem¬ 
ises and did not know whether in said purchase he had 
assumed the second trust note or merely ])urchased 
the property slubject to same'’ ( R. 31 and 32). 

The witness, Daly, testified (R. 32) tliat upon Doctor 
Dumas’ return to AVashington some time after the 
(’ameron purhliase, the Doctor evidenced lack of 
knowledge of ithe deal and asked the witness, Dalv. 
wh.at (’ameron had paid for the jiroperty. That the 
witness re])lied that he knew nothing about the deal. 

The testimony of witness, Heiskell, disclosed (R. 33) 
that the vendee (’ameron acijuired the ])ro])erty on a 
contract signed by another ])erson, and that from the 
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time of Cameroirs purchase witness Heiskeljl had re¬ 
tained tlie contract in his possession until how pro¬ 
duced in Court. Further that witness, Keiskell, had 

I . 

himself drawn and recorded the deed to Camerpn which 
contained the assumption language, and Campron had 
not seen it. | 

Xot onlv, tlierefore, was there an utter lack of tes- 
‘ . . . ' 
limony showing or indicating knowledge on the part of 

the ])laintitf, or her agent, of CameroiFs ass|umption 
of the mortgage debt, but Cameron, himself, the fore¬ 
closed vendee and the men to whom the indulgences 
were granted as a matter of kindness (K. 30)1 did not 
himself know, even to the day and hour of tpe trial, 
whether lie had assumed the mortgage debt br taken 
“subject to.” And the absolute lack of knowledge of 
any of the witnesses or princijials in this Ccise was 
iinallv disclosed bv the action of the trial CouH, when 
all the testimony had lieen concluded, in callinglcounsel 
to the Bench to iiKpiire whether anv one knew definitelv 
whether or not Cameron had assumed payment of the 
second trust note, or had merely taken “sulylect to” 
same (K. 34). The Court itself then stated that this 
point had been disclosed by no witness, called] a tem¬ 
porary adjournment of the trial and sent coijmsel to 
the office of the Recorder of Deeds to see if the deed 
itself would show whether Cameron had assumed the 
mortgage debt. It was only at this time, at thd end of 
the trial, that Cameron, the plaintiff, the defejiidants, 
or even their counsel knew for the first time tlnit Cam¬ 
eron’s deed actually contained language assuming the 
mortgage debt. i 

i c ^ I 

The Court of Appeals in Wolfe vs. Murphy, |47 Ap¬ 
peals D. C. 296, said: | 
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“Nor was Laura (JretMi (*liarii,’e(l witli knowl- 
edi;e of the arraiii;-emeiU by reason of the fact 
tiiat it was embodied in the recorded deed from 
Wolfe to I)e Lashmntt, because, among otlun* rea¬ 
sons, she was not bound to take notice of any docu¬ 
ment affecting the title* to tin* land, which was hied 
subs(*(juently to the time wlu‘n tin* mortg;igee ac- 
([uired an inter(‘st in the j)i’o])ertv. Rannels v. 
Row(*, 74 i\ i\ A. MTb, 147) Fed. 2h(;: 24 Am. .K: 
Fn^'. Fnc. Law 14()." 


The defendants having admitted the execution and 
delivery of the promissory note and existence of the 
original o})ligation, sought to evade liabilitv bv an af- 
hrrnative defense as to which thev therefore had the 
burden of proof. 

It is res})ectfully submitted that on the foregoing 

resume of thie evidence, defendant not onlv failed to 

% 

sustain the burden of i)roof, ])ut that such i)roof as 
was adduced conclusively negatived defendants’ con¬ 
tention, in sut)port of which there was no proof wliat- 

soever. That therefore tlu^rc* was no evidence bv which 

• 

the (V)urt could hav(* proi)erly sent the case to the jury 
against t)laintiff's motion for a directed verdict. 


2. Even Had There Been Evidence of Knowledge 
Chargeable to the Plaintiff of Cameron’s Assump¬ 
tion at the Time of Indulgence, Such Assumption 
by Cameron in a Deed from a Prior Vendee (Ellen 
B. Brown) Who, Herself in Buying from the De¬ 
fendants Had Merely Taken “Subject to” Exist¬ 
ing Trusts and Not Assumed Them, Could in No 
Wise Release These Defendants from Their Pri¬ 
mary Obligagtion on Their Note. 

The testimony of the defendant, Rhines (R. 29 and 
30), shows that after buying the property and living 


ill it a year and tliree montlns, lie and his| wife sold 
the iiroperty to Ellen B. Brown, who, by the sale took 
the jiremises subject to both existing’ trust!?, and did 
not assume either trust. That thereafter jlie defen¬ 
dants })aid no attention to the [iroperty at ciill. Testi¬ 
mony of witness, Ileiskt'll (R. MM) shows tljat it was 
this Ellen B. Brown who by deed conveyed jthe prop¬ 
erty to vendee, Cameron. I 

The legal inability of the defendants to (jdaim any 
benefit under such facts or any release froniitheir pri¬ 
mary obligation is shown in the case of American Se- 
• * i 

c'lirily and Trust Company vs. Forroro, 45j Appeals, 

a C. 84. This was an a])])eal by the AmeHcan Se¬ 
curity and Trust ('^om])any from a judgment sjustaining 
a demurrer to its declaration in an action to recover 
the sum of $2,070.7M, with interest, b(‘ing th|' balance 
due on four notes of .$ 0,000 (‘ach. | 

The iilaintiff (‘lected to stand uiion its do( 

The facts as ](leaded were that jilaiiitiff coi 
one Henry C. C’ryer on July 12, lOlM, certain premises 
in the Citv of 'Washington known as the Hood Build- 
ing, i)art of the consideration lieing four notes jof $5,000 
each. That on the same day Cryer executed a trust 
deed conveying the said premises as sec.urit\j’ for the 
])aynient of said notes. October 2, 1912, Ciiyer con¬ 
veyed the premises to (Marence E. Nornient, \,Oio took 
the conveyance subject to the trust, Init without assum¬ 
ing the jiayment of the same. October 21, 19|12, Xor- 
nient conv’eyed the premises to Ferrero, who jiccepted 
deed providing that the grantee assumed the jiayment 
of the notes as descrilied. That by the termb of the 


la rat ion. 
veved to 


trust deed the entire principal of all the notes 


became 


due urion failure of the maker to ])ay any instalment 
of interest. That an instalment of interesti having 
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become due after the sale to Ferrero, the American 
Security and Trust Foni])aiiy elected to declare the 
notes due, and the property was advertised in accor¬ 
dance with the terms of the trust and sold for the 
sum of $1S,(K)(), which, aftcu* deductiiiii’ the expenses 
of the sal(‘, was a])plied to tlie i)aymeut of said notes, 
leavin< 4 * a balance due on the last note of $2,97'). 

It was a,u‘i-(H‘d that Xornient did not assume ])ay- 
ment of the notes secured bv said trust deed when he 
took the conveyance of said ))rot)erty. 

This Foni-t in its o))inion said, amon.u’ other things, 
as follows; 


“We think theiH* was no (U’ror in sustaining the 
(hnnnrrer. There was no ])rivity between Ferrero 
and the American Security and Trust Fom])any. 
X'orment was under no obligation to })ay the notes, 
and there was no consideration for Ferrerro’s 
})romis(‘ to assume the ])aytnent of the same. Sec¬ 
ond Xational Bank v. (Irand Lodu’e, F. (Jc A. !M., 
i)S r. S. 12 : 1 , 20 L. Fd. 75 ^ * 

It is contended on bc'half of the a})])ellant that 
the promise in this case was made for the benefit 
of the American Security and Trust Fom])any, 
mortgagee, upon a consideration })assing between 
Xornient and Ferrero, and that an action at law 
would lie ipion the promise made for the benefit 
of another. 


This is not the case where one jierson upon a 
consideration has made an exiiress promise to 
pav monev to a third. 

Xornient had no contract to make ])ayment to 
the American Security and Trust Company, was 
under no obligation to it in any respect; he had 
no connection with it and no interest in it, and it 
was not named as the jiromisee, and knew nothing 
about the transaction whatever. Other questions 
arising on the record need not be considered. 

The judgment is affirmed, with costs.” 
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Wliilo tlio aforesaid stated ease was a suit at law 

i 

by the note holder for a detieieney judi>‘nieijt aii:ainst 
the foreclosed vendee, the facts of the various assig*n- 
nients are identical with ours and show tlijat in the 
instant case, the ])laintitY Dninas could not jiave pro¬ 
ceeded ai»ainst the foreclosed vendee (huijieron be¬ 
cause the i)erson with whom Cameron agrebd to as¬ 
sume the trust was not herself responsible|for it to 
the defendants or anyone else. It will i)(‘ furthei- ap¬ 
parent to the Court from the testimony that the defen¬ 
dants faih‘(.l to sustain the alleifations of their t)h‘ad- 
ini;‘s as to any consideration moviiii;- to the })laintiff 
for the indulgences granted Cameron. On the con¬ 
trary the ])roofs shows (K. 30) that the indulgences 
were ^'ranted Cameron, not in consideration of 
any future repairs, changes or im})rovemejits upon 
the proi)erty, but because Doctor Dumas ‘[knew of 
ids struggles in i)aying on tiaists amou'nting to 
$20,850.00,” and “was vei*y kind to him.” And gave 
him a six months indulg<‘nce on the second tiust note, 
“to give the witness an opi)ortnnity to take care of his 
accounts, including the first trust interest.” iWitness, 
Daly (K. 32), testified that Doctor Dumas had told 
him that Cam(*ron had fallen behind in his ipayments 
on the second trust, and had si)ent all of hi|^ money, 
and that he was going to give him respite tjo enable 
him to catch uj). ! 

It is therefore ch^ar that there* was no pijesent or 
future legal consideration moving to the plai|ntiff for 

" j 

the extension granted Cameron. 1 


i 

I 

I 




24 


3. Even Had the Evidence Shown Knowledge of Cam¬ 
eron’s Assumption at the Time of Indulgence, and 
Even if Cameron Had Assumed the Second Trust 
in so Far as the Defendants Were Concerned, Such 
Knowledge and Assumption Would Not Legally 
Release the Defendants from Their Primary Ob¬ 
ligation on the Note. 


The prt'inisc* above (‘imiieialed has been affirmed 
by this (’ourt and ])y the rnitc'd Slat(.‘s Siipi'enu* (’oiirt 
in a iiiiniber of case.^. Iwo of which went np from the 
Dist I'iet of ('ol innbia. 

In di><'nssine‘ lhi> eonns(*I niak(‘s point at the ontset 

that the decisions of the various State's are in eon- 

(iiet. and that llie Tnited State's Snpre'ine ('e)urt in 

passing upon ea>('> that have' e-oine* be'fore* it has state'd, 

as has this (’(iiii'l of Appeal>. that the' eh'te'rniining 

faetoi- is the jui'iselietion in which the' ])ai’tieular suit 

is hh'el, anel that a> lo the' l)isti‘ie*t of ('ehninbia. the' 

Fe'eh'i'al ruh' is that e'Ve'ii a v;diel a>suini)tieeii e)f the 

ineertgagv' eh'bt by the* ve'iieh'e anel an exte'nsie)n eef time 

e)f payine*nt for a wdiel e-onside'rat ion grante'el te) sue*h 

ve'iieh'e* bv the*.note' e)Wne*r witlieelit the kne)wle'elue* or 
* ». 

eon>e*nl e)f tin* inake*r ol’ the* ne)te*, e*annot e)pe*rate‘ te) 
rele*ase the* note* inake'i's fre)in the'ir e)riginal anel t)ri- 
marv eebligatieeii. 

The' ea>e' e)f II nljr r.<. Miit'/fJi //, 4e A[)])eals, I). (’. 2b(), 
is elelinitely in pe)int and siimmarize's the varie)us deei- 
sioiis of the Uniteel States Sut)reme* (\)urt that sup¬ 
port the fe)rege/ing e‘e)nte*ntie)n. In tliat case the elefeii- 
eiant appe'ide'd fre)m the* ele*cisie)n e)f Mr. dustie'e* 
(le)ulel (re*pe>rte‘el in 44 V\’. L. I\. at ])age b7h), win) 
hael granted plaintiff's motion for juelgme'iit uiieler 
the Tdrel Rule' against defeiulant Wolfe', for iiisufficieiicv 
of Affielavit e)f l)e‘fe*nse. Plaintiff hael sue*el ele'fenelaiit, 
Wolfe, upon a promisse)ry note, secureel by a mortgage 


oil real estate. l)t‘l‘emlaiil by his Aflulavit ofjDofeiise 
set 11 ]) tliat : when iu‘ executed the note lie secut’od it by 
deed of trust upon real (‘state, which real estate he 
later sold to oiu'. 1)(‘ Lashniutt, who in the i{;rantin<>j 
deed assumed and ayreed to i)ay the note. Tldit tliere- 
aft(*r tin* ])laintiff note hohh'r, for a valuable coinsidera- 
tion, and without notici* to Wolfe, extend(‘d for vendee 
l)e Lashniutt time of i)avment of the note. That bv 
De Lashmntt's a.ssumt)tion of paynK‘nt, he becjame the 
j)rinci])al (K‘])t()r and Wolfe*, the maker of the bote, the 
.^ur(‘ty: and that the (‘Xt(‘iisi()n of time to the tirincipal 
( !)(* Lashniutt) witliout notice to Wolfe*, relei^sed the 
late*r as sur(‘ty. | 

Mr. dusti(*(‘ (lould, in e’raiitinu’ the motion fbr judg¬ 
ment said, as follows: 1 

i 

'riiis conte*ntion is unsound, and is a^iswered 
by the language* of the Supreme (k)urt in Sjiepherd 
vs. .May, lib L. S. bob. Shepherd was thei* maker 
of a .'i^l0,0()0 note* aiiel .May the* ))aye*e*. lllie note 
was s(‘cur(*d on re*al e*state* which Shephe*rd sold to 
om* \Valke*r subje‘ct to the* el(*eel e)f trust. iPlie lat¬ 
ter was fore*e'loseel and the*re* was a eleticiehicv foi' 
whie-h .May brou.u'ht this suit against Shepherd 
as maker of the* note*. Sh(*j)he*rel de*fen(le*el on 
the* ground that Mav had exteiieleel the time of 
])ayment to bValke*r, and thus releasepl him 
(Siie*])]!erd). The* ('ourt said: ‘The only jway in 
whie'h AValker cf)uld be*come* the i)rinci])alj debtor 
of l\ray, and Sheidierd the surety, was |by tin* 
mutual ag'r(*e*ni(*nt e)f all thre*e*. There* is ii’p ]U‘OOt 
of anv such agreement.' And the judgment 

* * • I 

against She])herd was affirmed. 

It is true* that in the* case* just cited M alker, tlie 
grantee, had not in his de(*d assuiiKHl and|agre*ed 
to ])av the* note*. Rut this is negligible as Ijetween 
the holder of the note* and the maker, bex'atise th(= 


2G 


Su])ronio ('oin*l say< tlx* only way llio i'(*Ialion of 
principal uaiHl sni-t*ly could be cstablislu‘d so as to 
adoct tin* holder of the note* is bv tin* niliial 
a.i»-]-e(*nienl of all lln-ee. 

So here. lh(‘re is no av(M-nu*nt that the payee, 
or anv snbscMjnent hold(‘i' of tin* not(\ agreed that 
J)(‘ Lashnintt should ])e('onu‘ piancipal and Wolfe 
surety. It is tnn‘ that ecjiiity woi'ks out a laniUHly 
wher(‘by tin" inortyaycH* niay proce(‘d dii’ectly 
a^-ainst tin* asstiniine’ ei'antee of tin* pi'ojxnly: but 
th(‘ t)i*in(‘ipl(‘ appli(‘d has nothing to do with 
tlu‘ relation of ])i-inci]>al and ae'eiit IxMween the 
niortlia.e'oi' and th(‘ assitniinu’ e'rantei*.*' 


This (’ourt in sustaining tlu* cori’(‘ctn(*ss of the lowcu* 
(h)urt*s intt*r])retation, lii'st referred to the two differ¬ 
ent rules on tin* subject i]i stating that in some States, 
such as Xew 'Voi-k, and Illinois, tin* grant(*e as soon 
as the mortgagee knows of his assumption of the trust 
obligation, beconu‘s dirc*ctly and ])i’imarily responsible* 
to tlu* mortgagee for the (h‘bt foi’ which the* mortgagor 
was alreadv liabh*: and tlu* rt*lations of grantee and 
the grantor towards the mortgagoi’, as wi*ll as betwe*en 
tlu*mselves, is thenc(*forth that of ])rincipal and surety 
for tlu* pavnu*nt of tlu* mortgage* de*bt. Anel that an 
extension of time* e*xteneh*d tlu* grante*e* in such States 
without the* knowle‘elge or e*onse*nt of the* me)rtgagor 
unele*r siu'li e-onditions would re*h*ase* the* mortgagor. 

The* (\)urt afte*r stating that the* ele*fe*nelant, Wolfe, 
faile*el to nlle'ge* knowl(*dge* of the* assumption by 
the mortgage*e*. tlu*n went on to show that (*ve*n hael 


the me)rtgage*e extended the* time with knowleelge of 
the* assum])tie)n anel without the* consent of the mort¬ 
gagor, anel fe)r a valiel consieleration, the Xew York 
and Illinois Kule would not ap])ly because the suit was 



lil(‘(] in ilu* Dislrict of (\)lninl)in, wIum’o tlio contrary 

rule api)li(‘s. The ()])ini()ii said, ainon^U- other lhiii,<;-s: 

! 

1 li(‘ <l(‘loiidaiil iIkmi did not l)i'ini; himself 
within till' docti'iiu* ot the ea.sos which sc“emed 
most la\'orahh‘ to Idni. 

I>nl ihon.uii it woi'(* (nhci'wisc* with iN.'spect to 
tile necessity of knowl(‘du(* on tin' paih of the 
m<)i*t.U\-m<'e, it would he immaterial so fai* as this 
i> eoiieenied. heennst*, under the Fc'drra.l mile, 
which is hindim^’ on ns, the morti^’aifor does not, 
h} \iilu(‘ ol an ai'i'aiiii't'ineiit with his Lirantee 
hy which the latti'r assnnu's the (h'ht, cease to he 
a pi’incipal and heconie a snri'ly on tin* note, as 
to th(‘ niortyai;-e('. In llu' Ilanfoi'd case, s/ipra, 
the Supreme ('ourt of tlu' rnited States said: 
‘I>y the s(‘ttl(‘d law of this court, the yrantc'e is 
not diri'ctly liahle to tin* iiiort^■a^■(‘(‘. at Itiw’ or in 
(‘'|iiily':_ and, added: ‘In that view of|th(‘ law 
there miniit lx* dihiculties in tin* wav olj holding;;’ 
that a p('rson who was under no dii’(‘('t liahilitv 
to tin* mortnayi'i' was his principal dchtoi*, and 
tliat tin* only ))ei‘son who was dii'ectlv liahh' to 
him was caiarneahh' as a surely onl\', and conse¬ 
quently that the moi1 i:an'e<‘, hy i^ivini^- tinn* to the 
jx'rson iiot diix'c'tly and primarily liahh' to liim, 
W'ould dischai-ye the only j»(']‘son who v.’as thus 
liahh'. (('ijin,^-) Slu'plu'i-d v. May, llo f . vS. 50;*), 

—d \j. ('d. 4»)(), 4*)S, () Sup. ( t. lo'p. lit)* I\(‘ller \’s, 
A>hto]d, 1.).) h. S. (iln. ()!j4, d.) 1j. <‘d. (i()7, ()7*>, 10 
Sup. (h. K'ei). 404.^ 

In th(' Shepherd (’as(', it was said: ‘And if 
Walker^ (th(‘ ,<ii-ant('e) had e.xpressly ] romised 
May (TIu' .Mort.na,U(*(') to ]»ay the d('ht', tliat would 
not, without tin* assent ot ]\Ia\’, ha\'(‘ ('(»nv(*rted 
Sh(‘ph(‘rd fi-om a piuncipal d(*htor into a sui-ety 
iiK'i'ely. And in the Ki'lh'i* (kis{* it was lu'Id that 
such an a.^-iyenient (the oik' assuniino- tie* debt) 
does not, witliout the moiln-an’ei*’s consent, put 
th(‘ li-rantee and mort-a-’or in tin' n'lation of priii- 


(*i])nl and sni‘('1y towai’ds the* inortu'aavo, so that 
the latter, hy yivinii- time to tlie yranteo, would 
diseliaryi* the inoiiyayor. S(H‘ also (hieullu vs. 
II(*rnandez, V. S. lOo-llo, *2(5 L. ed. 'V2'2- 
:i2(i * " " 

Tim Sii|)i'(‘m<‘ Court of tin* Cnited Slates has 
held i]i s(‘V(‘ral iiislane(‘s that an ext(‘nsion of 
])aynn*nl nnd(*r oircnmstane(‘s similar to thoso in 
tin* ])r(‘S(‘nt ease* did not iH'h'asc* the mak(‘]* f)f the 
not(‘. (’uenlln vs. 1 Im-nainh'Z, supra, is a ease in 
])oiiii. ('ucnllu pivi* his notes to Villavaso, se- 
('Uimd hy a moi-toayo on a ])lantation. Afterwards 
In* sold tin* ])lan1ation to Walk(‘i*, who assunu'd to 
])ay tin* not(*s to Villavaso. Tin* latt(*r, without 
tin* consent of Cu(*ullu. ayr(*(*d with AValkn'i* for 
an cxt<*nsion of tin* tinu* foi* the ]»aynu‘n1 of the 
not(*s. This, Cucullu ass(*rtt*d, rc*h*ased him, be¬ 
cause*, as In* av(‘rn*d. In* bi'canie Walker's surelv 
by virtue of tin* assumption ayre*enu*nt b(*twe(*n 
him and tin* lattc*r. '^I'ln* Coui't r(*j(*ct(*d his con- 
t(*ntion and said: *lt e'annot, we* thiidv, be* rea¬ 
sonably claim(*el that a ele*btor is e‘e)nve‘rted into a 
surety by his creelitor's acee])taiU'e of an addi¬ 
tional i)romis(* fi'om a thirel ])e*]’son te) pay the 
ele‘bt elue him by his ele*btor. There is no e*le*ment 

of sui'e'tvshio in sue*h a ee)ntract, unless it be* that 

• « 

the aelditional debte)r miylit be re\a*ai*eleel as 

surety for the oiayinal debtoi* The I’elatiou be- 

twe*e*n the cre*ditor and the oriiiinal elebtor is not 

chanii’ed bv sue-h an ai‘ranu’eme*nt.' 

* • ^ 

It would se*e*m that, uneler these ele*cisious of 
the* Supreme* ('ourt of the United States, the ex- 
tensie)n uranteel te) De Lashmutt diel not release 

V 

Wolfe, e*veti if Laura (Jreen knew of the assuni])- 
tion of the ele*bt by De* Lashmutt at the time she 
U'ranted the extension. * * ♦ 

Whether, therefore*, we consider the first class 
of authoritie*s. or the seconel,—the Feeleral,—the 
outcome must be the same. Uneler the former, the 
failure by the ai)i)ellant to show that Green knew 


i’C oil lior 
bs not as 


of llio assiHiiptioii of tlio clel)t by De La|*;liiniitt at 
tlK‘ tiiiK‘ she ii’ranted the taxteiisioii rcMiderf^ iiiiavail- 
abl(‘ Ids elaiiii that, l)eeaiis(‘ he was a siiretv of 

I ^ 

I)c‘ Laslimiili, sh(* released him bv the (!‘xteiisioii. 
And aecordiiiLi’ to ih(‘ latter, whieh arc* eojntrolling, 
(‘Veil thoiiiih he had shown sneh knowl(*d 
jsart, he ('ould not sneeeed, beeausc* he w 
to lier a sur(*tv. 

Third. Finally it is nr_ued as an (Mjujtalih* dc'- 
fens(\ nnd(*r the* .\('t of ('onii'ress of Marejh Idlo, 
that bc'eansc* of tlie extension, and tiu* ecinscMnu'nt 

I * 

failure* to foi'eelosc* when the* note* l)(*eani(* diu* by 
its oi'iginal terms, the def(*ndant was dama.ti‘(*d, 
and is cmtitlc'd to have Ids damauvs eonsid(‘r(*d in 
deterndninii- the amount due* upon tlu* note*. But 
lie, not b(*i]m-a sui'(*ly, has no rii^-lit to eoijiplain on 
tliat score. The liolder of the* note was ncjt o])li,i»’ed 
to for(*clos(‘. He could, as he did, ])Ui*su(*! his reni- 
(*dy at law. Jones, ^Fort.ii'. (ith ed. s(*('. 1220. AVlieu 
tlu* note* b(*cam(* due, def(*ndant could liaxfc* ])aid it 
and th(*n looked for r(‘imburs(*ment to 1)(* Lasli- 
mutt upon his a^'reement of assum])tion. | The (‘x- 
tension, to wldcli defendant was not a phniy, did 
not bind him, and could not in anv wav affect hi^ 
ri.ubts au’ainst De Lashmutt. He had ])i-e(dsely the 
same riuhts after the (*xt(*nsion as he haJ before. 
Denison Hniv(*!‘sity vs. Mannin.ii', bb Ohic^ St. 13S- 
Ibl. bl X. E. 70b. If, therefore*, he did jiot avail 
himself of his riulit to pay the d(*bt and t!li(*n ])ro- 
cec'd a.ii’ainst De Lashmutt, but instead j awaited 
action by the holder of tlu* note, duriuii’ which 
time*, as lie asserts, the* ])ro])erty seenrin,i>*jthe dc'bt 
u-reatly de]U’eciated, the fault was his, apd lie is 

not entitled to anv relief on that account! a^>-ainst 

• ' 

tlu* aj^ix'lloe. The decisions wliicli aiipedljint cites 
in su])i)ort of his ar.u'ument upon this t-x^iut ]U'o- 
ceed uju)!! the theory that the mort.ua.u-ort by rea¬ 
son of the assum])tiou of the delit by his |o’rantee, 
became the creditor’s surety, but, as we re'jiect that 
rule, the cases are not apiJicable.” | 


30 


Tlio caso of I iiioii Lifo Insurance Conipany 

\ s. I Ian lord, 14.) I . S., lS!i, .’>() Law. etl. verv 

ch'arly dillin'enliat(‘s hclWiMMi tin* two i*nl<‘s. In that 
cas(‘ llu* ('viden('(‘ pi'ovod that tin* nioi'tna.i;'(*(‘ iinnio- 
diat(‘ly attcn* tin* ('<)n\'(‘van('c l>v the niortiran’ors to the 
v(‘nd(‘(‘ who assumed tin* niorlyayc debt, was informed 
ol same and (|)t the assumption, and thereaft(*r in con- 
sid(*ration of the pavmcmt to the mortnam'o of an addi- 
lional slim ot •'f'.)4n.()() l)t*yond tin* moi'tyayi* d(*])t, he 
without th<‘ kjiowledii’e ot tin* mortuaii'or (*xtc‘nd(‘d the 
tiuK* of paymetit of tin* niortnam' note. 

I In* ( (nirt in d(*cidijiii that nnd(*r tln‘S(* conditions 

the niortyayors in that suit were* diseharnod hv the 

* • 

(*.\telision, was V(*ry careful to state* that the Federal 

« 

ruh* was otln*rwise. and that its di'eision in that one* 
ease was determiin*d hy the fact that the ori^ninal suit 
was til(*d in Illinois, hy the law of which State* a rule* 
contrary te) the* F(*de*ral one a])])lie*s. The* (’ourt, amom** 
ot he*r t hinns. state'el: 

“ 1* ew thiim’.' have* lu‘e*n the snhjeet of more* dif- 
fe*rene*e‘ of opinion anel e-oiillie*t of eIe*e'ision than the* 
nature* and (*.\t(*nl of tin* I'inlit of a moiMmi,i:<*e‘ of 
i-eal e*state* auaiiist a suhse(iin*nt nrante*(* who hv 
the* te*rms ed the* e'onve*y,*jlU'e* to him ai:’re*e‘s to a"- 
suine* and pay the* mort^nane*. 

All ay)'e*(* that the* Ltrante*(* is liable* to the* 
.n-rantor, anel that, as he‘twe*e*n them, tin* ifrantee 
is the* principal and the* ifrantor is the* siire'tv for 
tile* payment of the mortli'aii’e* d(*ht. The chie*f 
elive*rsity of opinion has l)e*e*n upon the* (iiu'stion 
whe*the*r the* n'r.'inte'e* e|oe*s or eloe*s not assume* ae,v 
elireH't liability te) the* mortu’a.u’ee. 

l>y the* se*ttle*el law of this e'ourt. the ,n-rante*e‘ is 
not e]ir(*etly liable* to the* me)i-tyane*e, at law or ir; 
e*<juity: and the* only re*me*ely of tin* moi-tnan(*e 
a.n’ainst the ii-rantee is by bill in eejuity in the riyht 
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<'l Ih' iiion.-.-iTOi- and -rantor, hy virllic of th, 
I.yin 111 a.|uily .,| a (•l•^diIol• lo avail iiinisvlf of 
•IN.' MTunly vliu-I, Ids dal,lor |,<,lds frojii a lliird 

T'l'T" I i- iKvIlar V. 

A^ii <"■(!. I . s. (do Wiilardiv. Wood 

I • .V ;!(i;i (;u: 210). 1„ ,|,a| Viaw Olhho law. 

Iiiiiilil I'V dinu-iillics III III,, way oi' holdino- 
I'vr.son who was nnd,.,- no diivci lild.lliiv io 
["■ iii'ii-f.iau,.,. was his prill,-iiial .Iclitor. land th.al 
'’III.' p.‘r--oii who was dir,.,-ilv liahlj. |o hiin 
xpi.^ charuvah,,. as a siiraly only, and coinicimniiiv 

|li'' iiKirl-ay,.,.. l,y oivino- li,,,,. t„ n,,. |„,,.s„;. 

not ,lir,.,-;!y and primarily liahla lo him. would dis- 
Hiaim. liic only p,.rsoii who was thiils Halil,.. 
.Ma'pl'-ni V. .May 1 1.-, T. .S. ,M , (20: dr.H. 4.-,7) ; 

v.Ashl.ini. r.s. (IK). ,;2.-, 1,17. (:7;!). 

•ISO,.,., 

'I’h,. ,|:u>slion wlmllmr tlm ram,My of (ji,. niorl- 
wi.m-a awMiisi Ih,. yriinlaa is ai law and injhis own 

mid ill 111,, riylil of tl),. niort- 
u.mo! only. IS. as wa< ad.jui|o-a,l h, Wjll;n-d v. 

\\ oo,|. a lova an,.,!, ii, |„. d,.|,.i-minad l)v|lha law 
''"■ I’ m;'' 'ylivi-a ih,. suit is liroualit'. | P,v (ha 
.1" ol Illinois, whara Ih,. pra.sanl aatilon' was 
lirondit. as hy i ha law of Xaw York and i.f sou,,. 
olh,.r slati..s. U,,. morlyayaa may sna all law ;i 
uiaiila,. who. hy iha lariiis of an ah.sohila aon- 
vayaiia,. troni ih,. iiiorlyayor. assmiias (|ia pa,-- 
niaiii ,,t ih,_. ,n,jriu-au-,. d,.hi. l),.an v. Waljcar. 107 

'""’iiil’^^oii V. naai'horn.|107 HI. 
illi.miis 112 III. 01: Hnrr v’ Haars. 


18 X. 

IS soon 


-4 X. 1,S: Thorji v. Kaoknk Coal Co 4 
2.1.,. Aaaonlina- lo lhal view. llic. -rant,.',. |,s s,,,,, 
as th(. morlyayaa knows of ih,. arraimanifnt I, a 
comas diractly and prinnirilv liahl,. to 1h< 
uau-aa for lha ,I,.ht for which Iha morl-au 
already liahia to lha latter, and fha ralarion m,. 
.ynmlaa and the yrantor towards tlia niorla-ao',..,.. 


‘ inoi’t- 

O]- 

of t lit* 





well .'IS l)(‘t 1 lu‘i}isi*Iv(*s, is 
of prliu'ipa! and suroly for the 
inorlli'au’o dri)!.’’ 


llu-ncofoi-lli that 
payiiu'iit of tli(‘ 


And in llu* case of S}i(‘plu*rd vs. May, llo L’. S. o()7- 
Law (*d.. 4.')(). n})on app<‘al from I he Snpianut* ('ourl 
of the Distinct of (’olninhia. the highest (’oiirt .said, in 
part : 


“’I'iie remark made hv W’alkc'r to Mav, when 
he asked to ha\’e the lime for payment of the note 
e.xtcnded, liial ‘he had it to pay' falls far short 
of .'-howim;' anv >nch aureemenl. ' ' '' His 

Words mav hi* fairlv coii>triied to mean that he 

* • 

had the eiicnmhrance to pay or would have to 
lose the property on which hi* had already paid 
of the purchase money. l>ut (‘ven if 
Walker had >aid to .May that he wa> liahle for 
the deht, his admi.->ioii would not have been hind- 
im;' on Mav so as to e.^lahlish the fact without 
oilier proof, .hni it II (fIL'rr hutj c.rjn't'sslj) jirotn- 
M(I/f /o /''U// ilir fh'ui, fl/df H’Dtihl Jtof. U'ltJtnui 
UiC (issruf i>t Jun't' rnu rcrtrd S!t(‘phri'f/ It'iOH 

(I /n’(iicfpfil firidnr ntfn d siircfji /nrrrlti. (citiny 
(’ucullu Vs. 1 Icrnandc/.. Itt.'l L. S. U)o). nnd K\*y 
v>. Simpson. ‘J- How. .'HI) 

1 li(' oidj! ti'dif /’;/ H'JiicIt II dlh'rr could Id'codtc Ihc 
jd'ii/ct/dd dcldor o f dJdl She fdtcrd the sindd tj, 

H‘d.< hil the id/tlddl dfircctdciif oj dll three. There 
is no proof of any such au'reemeiit. 


It miu'ht he ohM*rved liiat no “mutual aii‘r(*ement of 
all three" for (’anieron to hecome the princiiial debtor 
of the plaintiff and tin* defendants merely sureties, 
could have hei‘n had in the instaih case because the 
defendants' testimony was that they kn(‘w nothiiiii- of 
(’anieron's tuirchase or assumption, or of any exten¬ 
sions granted. Therefore, not knowing- of it, they 
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could not liav(‘ been i)arty to a mutual novatiojii agree¬ 
ment. I 

In the case of Kaufman vs. Penn. Mutual iLife Ins. 
(\)., ()2 Appeals, 1). 37, where the guarantoi] on real 

estate notes sought to ova.h' i*t‘sponsil)ility fpr a de- 
tieiency judgment after foreclosure sale, upon the 
ground of an extension granted tin* vendee witjiout his 
knowledges this Coni’t, ('iting the case of .Mui|phy vs. 
Wolfe in support, said: | 

** Moi-eovei‘, it is established by the gresitj weight 
of authority in Kngland and tJie l'nited| States 
that an extension of time grantt‘d by tlic^ holder 
of a not(‘ by a contract with a third ])erson, not 
a [)arty to the note*, eloes ne)t have the e‘f’fect of 
releasing a guarante)r u})e)n the note* even jf made 
without his knowle*dge or e*onse*nt. This |ce)nclu- 
sion 1 ‘ests upon the i)rincii)le that the ternnf^ e)f the 
note* as between the ci*e*dite)r anel })i‘incipal! elebtor 
are ne)t altereel by an agre*e‘ment with a thiirel pe‘i*- 
se)n not a party to the instlamient, aneh, ce)nse- 
(pie‘ntly that the* guarantor in sue*h e-ase* losj*s noui.* 
e)f the* rights secured to him as against either the 
cre*elitor or ))rincipal ele*btor because of thej exten¬ 
sion. The rule is supi)orte*el by a])undant aulthority 
that a guarantor upon a note* is not I'eleaseel by 
an e*xt(‘nsion of time, without his e'onseiit.i unless 
made by an agreeni(*nt of the cre*elit()r wjth the 
])rinci])al ele*btor u})on the* ne)te*.''’ | 

The* de*f(*ndants' e*hie*f r<‘Iianee in this case, cjnel the 
chief basis e)f their oi)i)osition to the ijlajintiff’s 
motion foi’ a elire*cteel verelict, was the rulej enun¬ 
ciated in cases lile‘d in Xew York, Illinois, Florifla and 
several other states, anel which rule, as above jshown 
is the exact o])})Osite of the Federal rule. In those 

States assuni]>tion of the mortgage debt ])y the yendee 

1 

makes him immediatelv liable for same to the vendee 




ill a >uit at itiw, whicli 1.- not tin* case in tlu* District 
of (’olinnbia. 

Dc'i’cnda111 cliioily r<‘li<Ml on ilic cax' of Mississippi 
X'alli'v 'rrnst ('onipany vs. Dnsx'V. 4!) Fed. idid SSI, 

In that (*nst*. liu* piniiitirf \vn> the owner of certain 
r(‘al estate in<>rm;iyc loh-s (‘.\«'ent(‘d by .Mr. and Mrs. 

llannali. niaker> of lie* notes llieiwitter conv(‘ved 

* 

tin* real e>lah* to tin* def“inlant, l)nss(‘y, who by d(*(‘d 
of ae<jni>ition a>>iinK*d tin* paynn*nt of said notes. 
Tln.*reafter l>ii>soy eoiivew*d to (F. "rnrley, who also 
assumed tin* nnn-tc;m-e no;e> and 'rnrb*v eonveved to 
pai’t nei’sliip linn of d. II. Doinn*!’ and Sons, who also 
a>snnn*d by de(*d to be n'sponsiblc for payment of the 
inoi'tyau'e not<*>. dbnereat 1 er wln*n tin* i>onin*r partin*r- 
sbip did not imda* iiit(*rest payments on tin* said notes 
wln*n dm*, tin* plaintiff, tin* holder of the notes, in 
eon>id.eratiioi' of eoiiv(*yanee by tin* said lb)nner })art- 
in‘r>hip to tin* >aid piaintitf of a eliattol iiiortca.u'e eon- 
veylnc’ a cn-at d«*al of porsonal pi'operty, ac’r(*ed to 
i*.\t(‘iid tin* tiiin* p;iynn*iit ot’ >aid n(»((*s. When tin* 
notes W(*re not paid at tin* (*.\piralion of tin* e.xtension 
pei'iod, tin* plainliti foiH‘elo>ed. and t ln*rt*al t(*r sm*d at 
law (U*fi*ndant. i>i!>>i*y, the lirst ,uranti*(* who had as¬ 
sumed tin* morlyai;'* dei'd for tin* deliei(*ney e.\istlni»' 
aft(*r tin* >ale,. Defendant in his pl(*adinii‘ s(‘t np the 
fact as to as>nmt*lion of tin* inortuaLi'i* d(*bt bv tin* 
various crantc-es and tin* oxtension. without tin* 
knowh'dm* of tin* defendant, of tin* time of paym(*nt of 
tin* not(*s. idaintiff demni'red to this Fb*a and the 
l)(*mnrr(‘r wa!> ovi*rrnb*d. and upon trial. aft(‘r takiiyu’ 
tt*stimony the ('onrt di]'(*et(*d a verdi(*t in favor of tin* 
di*fi*ndant. 

The ('irenit ('onrt amony tin* .u'ronnds of rovorsinu' 
this decision. In*ld that tin* plaintiff's dcmnrrt*r to the 
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's pk'as was improperly overruled |in that 
I lie assiimiilion of the morlii’a^’e debt by the jvarious 

I 

i;rantees, and the extension i;‘ranted by the jplantilT 
to the ultimate veiidtH' Tor a valuable eonsicleration 
paid it, and without the knowk*di;'e of the detendant, 
Wen* not sullioic'nt of tlu'msolves to rek‘ase tjlie said 

I 

defc'iidant from his primary obli^-ation; and ihat in- 
asnim-h as tin* doft'udant's pleading had not |allei;*ed 
knowh'du'o by iho plant iff of tin* assumptionj of the 
mortii'ayc* d(*bt by tin* persons to whom the (.‘Xtension 
was ifranted, tlu* demuriH'r should have* bc'ou su|^tained. 
It will 1)0 obsei'ved that this ease oriii'inatedi in the 
Slate of Fioi’ida and the derisions of the J^dorida 
(’oiirls, notably tlu* rasi* of Sloft/H' I's, Hull (\'o., llit) 

South 5~~. i'ollow thos(* of X(*w ^^)rk and Illiiiois on 

1 

this sui)j(*rt. Kv(‘n that rule, howt*V(*r, inappliiiable as 
it may lx* to a Dislrirt of (’olumbia rase*, inquires 


It he as- 
at the 


knowh*dy(‘ on the part of the mortyayee of 
sumption by tlu* ,u-i-anl(*(* of tlu* mort,u‘a,i>'(' debt 
time of tlu* ext(*nsion and r(‘(iuir(*s that a valijd ley:al 
consideration move to tlu* niorte’ae'ee for tlu* (‘X^(msion 
yrant(*d. I 

As stated in the afore cited Florida casi* of jSlotow’ 

vs. Hull Fompanv, whi(*h w'as follow(*d in tlu* LMissis- 

I 

sippi Valk'v Trust Fasc*; I 

I 

“The mortu'a!:■(*(* in this State* mav 1r(*at both 
tlu* mortyae'or and his ^u-i‘ant(*(‘ as ])rin(*i])[il d(‘b- 
tors and havi* a p(*i'sonal d(*ci‘(*(* au'ainst (*ither or 
both of them at law*. ‘ ‘ * In oi*dei* o con¬ 

stitute* an (*xt(*nsio7i of tlu* character lier(*inl)eforo 
referr(*d to liow(*V(*r. th(*re must be a valid a.u’ree- 
ment bas(*d upon a snfhci(*nt consid(*ra1 ion! which 
varies the ori.U'inal contract by ])ost])onine,’ the 
time for its ])(*rformanc(* beyond that oriti’inally 
fixed by the terms of the oblipition, and skid ex- 
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t(M!s*K)ii must 1)(* ()]i(* tlial ti<'‘s tlie creditor's hands 
tor a reasonably (hhinilc* and asci'rlainabh* time. 
.Moi-c indnl.u‘(*nc(‘s u'l’antod by tin* mortyay(*(‘ to tbo 
yraiitcc' without a consid<‘ral ion, oi- mei'olv inac¬ 
tion ()]' passirlf// will not touch the niortyayor.'' 

CONCLUSION. 


I )>on tin* cntii'c i'cc(»rd in this rase, it is i‘c‘S|)(‘ct- 
Inlly submitted that tin* deri'iidants. after admitting' 
e.xecntion and deliv(*iw of the note foi- a valid consid¬ 
eration laih‘d ntt(‘r!y !() support the bnrdini of pi'oof 
or to produce any ])i-oof in support of th(‘ affirmative' 
deh'iise i‘aise*d and that e‘V<*n had siich proof In'en 
•nbmitt(‘d, the' Fe'de'i-al I’lih* applied in this case* and 
the Florida. Illinois and Xew Yoi'k rule the defendant 
sonii'ht to in\'ok(* would liave* no a] »plicat ion. That 
therefoi’e this cause* shoiilel ne*ve*r have* b(*e*n submitted 
to the* jury and that the* jndu‘me*nt should be* i-e*versed 
aiiel the cause re'manele*el. 


T\e*spectfnlly snbmitteel. 

Sami’kl M. RoYin 

^iffnnirff for Pln'nififf. 
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Dorothy DeLeon, Administratrix, and William H. 
Claooett, Administraloi-, ol* ttie Estate ol* Mar¬ 
garet 0. Dumas, Deceased, AppeUants, \ 


vs. 


John T. Rhines, and Eleanora Rhines, App^lees. 


BRIEF OF APPELLEES. 


PRELIMINARY. | 

The brief of the appellees, to avoid any coi^fusion, 
will adopt the ])lan announced and followed in |the ap¬ 
pellant’s brief, and will refer to the parties aj|> plaiii- 

titf and defendants. | 

j 

STATEMENT OF CASE. | 

I 

It is considered not to be necessary to revipv any 
facts with respect to pleas tiled and disposition made 
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thereof, except j^erliaps to concede that issues were 
framed on a second amended ])lea and a fourth 
amended i)iea; the contentions under tlie former of 
which were supported by the testimony and sulmiitted 
to the jury, with a resultant lindin<;- in favor of the de¬ 
fendants, and the contentions under the latter, admit¬ 
tedly not being* sui)ported by the evidence, were aban¬ 
doned; the matter going to the jury, as aforestated on 
the sole issue raised in the second plea. The plaintiff 
ill his brief (pages 3, 4, 5) fairly sets out the conten¬ 
tion as given rise to by this socond amend(*d plea, and 
the evidence adduced, we respectfully submit, amply 
supported theicontentions of that plea; and under a 
very proper instruction by the (’ourt, the jury found, as 
evidenced by its verdict, that the grantee. Dr. AVilliam 
Cameron, had assumed the moilgage indebtedness un¬ 
der the second trust owned ])y the ])laintiff mortgagee, 
with the full knowledge, consent, and accpiiescence of 
the plaintiff or her agent duly authorized, and that the 
said William Cameron thus became the principal 
debtor and the defendants herein became sureties, and 
that under these conditions the ])Iaintiff mortgagee, by 
extending the time of payment of the grantee, without 
the knowledge or assent of the defendant mortgagors, 
discharged the said defendants from ])ersonal liability 
thereunder. 

EVIDENCE. 


With a further attempt at uniformity of ])rocedure 
in these opposing briefs, and to benefit the Court in 
following same, mav we not hei'e under the head of 
evidence outline in chronological order the hai)i)enings 
as disclosed by the evidence in this case, with the hope 
that we may draw for this Court something of the same 
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picture as was developed by the testimony forjthe trial 
Justice and jury. As we see it in this case the impor¬ 
tance of the detailed evidence cannot be ovefstressed 
as a perusal of the plaintiff's brief shows a I reliance 
upon le^al enunciations with which we have no quar¬ 
rel, but which we res])ectfully submit do not |ai)ply to 
the case at bar, as the facts in the i)laintitlf’s cited 
cases do not only not })arallel the instant case,! but in a 
number of instances support situations diau^etrically 
opposed to the one hei-e involved. In this attempt we 
shall not, as has the ])laititiff, develo]) the jii^dure by 
recitals from the testimony of the resi^ective ^>dtnesses 
but shall rather, as indicated, outline the ha])i)Onin.ii‘s in 
chronolog'ical order with appro])riate referenc(|?s to the 
Record in support of statements made. | 

Under the tei-rns of a written contract, date^l to wit, 
^larch 29, 1927, offered in evidence in the cajuse, the 
defendants, John T. Rhines and his will', ifileaiiora 
Rhines, contracted to ])urchase and did pui’clu^se from 
the i)laintiff premises known as 1<S17 13th Street, X. W., 
which was at that time “a line old house'’ (R. ]i. 32), at 
a figure of $19,000.00; $1,250.00 being paid inj cash, a 
trust for $10,750.00 b(‘ing given l)ack by the putchasers 
and title being taken snl)ject to a trust placect by the 
owner of $7000.00 (R. p. 29); and which was Required 
by the defendant John T. Rhines, an undertaker, with 
the intention of establishing a funeral home, jllere a 
correction in the Ti'anscript and iu the Brief of the 
plaintiff may be not(‘d, the fact of whi('h does not in 
any wise go to the mei’its of the pro])osition i^ivolved 
in the cause, but which having been inadvertently set 
up in the Transcript has been referred to in plaintiff’s 
brief; to the effect that the defendants livedj in the 
l^roperty from to wit Juno, 1927, to October, ip28. It 
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is a fact that the defendants were the record owners of 
the property for the period of lime here stated, but 
they, nor neitlier of tliem, lived in tlie jn-operty at any 
time. This fact is injected, not as affecting the prob¬ 
lem involved, but rather as a statement of e.xisting 
facts in evidence. J)uring the time that the defen¬ 
dants owned; the pro])erty from $300 to $500 worth of 
im])rovements were made iqx)!! it ])y them. Later, 
however, and in to wit, October, 102S, because of an 
inability to o])en a funeral home on the premises, the 
pnr])ose for which the defendant, John T. Rhinos, had 
bought the ])ro])erty, the defendants, with the knowl¬ 
edge and cons(‘nt of the owner, or her agent duly au- 
thoi'ized, sold the ])roperty for $1S,400 to one Ellen B. 
Brown (K. j): 20). The said Ellen B. Brown took title 
to the property subject to the first and second deeds 
of trust. Thereafter, and in to wit, April, 1029, for a 
sale price of $10,750 the said EIUmi B. Brown sold tlie 
])roperty to l)r. William (’ameron, who, settling under 
the terms of ;a contract originallv made between Ellen 
Brown and Mary E. Dent, which contract provided 
for the assumption of the outstanding deeds of trust by 
the imrehaser (R. ]). 33); and tlu* terms of said con¬ 
tract in said })urchase were carried out by the said 
Cameron (R. p. 33). A settlement sheet from the office 
of ^fr. Jesse Ileiskell, the real estate broker who nego¬ 
tiated this sale, was received in evidence showing under 
the terms thereof that the ])urchaser assumed the exist¬ 
ing trusts. The deed fi'om tlie said Ellen B. Brown, 
which vested title in the grantee, set forth not onlv that 
the said Cameron assumed the olJigation of his vendor, 
but with reference to the second trust note, provided 
that the purchaser (assumes and agrees to pay”, which 
said deed was duly and promptly placed of record 


as one of llie land records of tlie District of C(^lumbia. 
(U. |). do.) Upon coniin^u,- in ])()ssession of tlie ij)ro})erty 
tile af()r(‘incnt ioned Dr. ('anieron set about and accom- 

i 

lilislicd a cliaiii^v in the physical make up of tlje house, 
changin’;- tlie place from a dwellini;- into an a[iartinent 
house, making- four separate apartments, each with 
bath, wluM'eas bc'foi'e the placi* had only oiu' bpth, and 
to whicli said pliysical c]iaiii;(‘s the mortgagee, jthrongli 
h(‘r agent, not only gave ass(*nt, lint co-ojiei'atckl in the 
cai'iying out of [ilans in this rc'gard (K. p. MO ). That 
in this connection said Dameron expended ijiyiproxi- 
matelv .^SOOO.OO, increasing lh(‘ monlhlv rinithl value 
of the pr()])erly from a gross ij^To.t'O to a gross ^dOb.OO; 
and Dr. Dnnias, knowing of and having cooperated 
with said Dameron in the making of the said (Expendi¬ 
tures, and for that I’eason having indulg(‘d hii|n in tlie 
])aynients of the second trust note, granted himla mora¬ 
torium 01 * suspension of iiaynnmts Tor a delinit([ period, 
from to wit Decembin* 2, 1!).')!, to August 15, l{)d2, the 
consideration for which was the increas(‘d valiu* of the 
projierty, security for llu* mortgage debt, made possi¬ 
ble? by the exixmditurc's of Dr. Danieron and jo make 
}50ssibh‘ the jiayments to the first trust peojilje of in¬ 
terest due them, the ])ayment of which said obligation 
the aforemention(‘d Dr. Dumas had ])ers(>nally [guaran¬ 
teed (H. pp. ol-o2), which said ])osition was revealed 
not onlv to t]u‘ said Dr. Dannu'eui lint to one Victor K. 
Daly, co-trustee under said s(‘cond trust, whonp he ad¬ 
vised of the res]lit(‘ whicli lu' had granted and ihis rea¬ 
sons th(‘r{‘for, emphasizing tlu' desire on the |]iart of 
him. Dr. Dumas, tliat th(‘ first ti'ust interest sljoiild be 
kept u]> and that contractoi-s with liens on thje jirop- 
erty should be paid off. As throwing light on the fact 
as to whether or not the mortgagee assented to the as- 
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siimplion of llie second trust iiulcbtednoss, it is iiiij)or- 
tant to note that witliin tlie period referred to, during 
the ownership of tlu‘ i)roperty by l)i\ (’aineron, and 
while second trust i)ayments were being defaulted in 
because of tJie burden of current obligations incicUuit 
to extensive repairs and iinpi-ovenuMits, Dr. Dumas 
lent his credit to a note, by (‘udorsiiig same, for $ 000 . 00 , 
from the |)roceeds of which Dr. Dumas was ])aid $20o.00 
on account of the second trust m)tt* and the l)ala]K-e 


was a])i)lied to payment of hohhu's of mechanics' limis 
on the i)ro})erty. It is no d<)ul>t i)ro})er as a part of this 
statement of evidence to call attention to tlu* fad that 


aside from the concession in the record of the plaintilf 
herself as to Dr. Dumas' relationship i]i the matter it 
was agreed between counsch that action bv Dr. Dumas 
ill the premises was action by the jhaintitf as he was 
her agent with unrestrained and full ])owef to act for 
her (K. ]>. 2S). After the a.ilowance of the suspension 
or moratorium in paynumt by Dr. Dumas aud during 
the time that that i)eriod was running Dr. Dumas in 
to wit, February, dii'di, and the plaintiff in¬ 

structed the surviving trust(H‘ to foi‘e(‘lose the ])rop- 
erty, which the surviving trust(M‘ lu^sitated to do, know¬ 
ing that a respite in payment had been granted, but 
whieh he subsjeipiently did. in to wit, .Marols, 11)22, he 
not being fanpliar with th(‘ diMails of tlu* resjute 
granted or as to how long sanu‘ was for (K. ]>]). 31-23). 
At the time of the foreclosure sah* tlu* ]>aynu‘nts weri* 
seventeen (17) months in ana^ars and tlu' tt'stimony 
was that during the lifetinn* of Dr. Dumas and during 
the entire ])t‘riod of the s(‘vont(H‘n (17) month default, 
no demand of any kind was made n])ou tin* ilefendants 
for payment and not until aftoi* the death of Dr. 
Dumas, who solelv handled the transaction, was anv 
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suggestion made that Dr. Cameron had not j^een ac¬ 
cepted as assuming the said indebtedness, nor hny sug¬ 
gestion but that the transaction had ])een handled in 
such wise* as to relieve the defendants of anv liability. 

• I * 

The i)roperty was l)id in by the ])laintiff at the auction 
sale at a ligure of $3000.00 above the first trust and 
after the ai)])lication of the net ])roceeds a deficiency 
judgment was sought as against tliese defen(|lants in 
the amount of $S7l25.71. As a ])art of the details of this 
ti'ansaction and as revealing the evidence adduced, at¬ 
tention might also be had, as tending to sliiow the 
knowledge of the mortgagee as to the assum^.)tion of 
the nioi'tgag(* indelUediiess under the deeds |)f tiaist 
and the acceptance of the grantee as the primary ob¬ 
ligor, to the action taken u])on the renewal of the first 
trust, assumed by tlie i)urchaser at the same titne that 
the second trust was assumed. Tin* tii*st trust, a|s afore- 
stated, was placed by the i)laintiff with the American 
Security and Trust ('o., evid(‘nced by a note sl|;-ned by 
her and guaranteed bv lier husl)and. Dr. Dumasi AVhen 

‘ • _ ^ I 

the three year period ela])sed for which this ti|ist was 

made Dr, Cameron was then the owner. The Idan was 

e.xlended upon a]>])lication of l)i\ Cam(*i*on, who had 

likewise assumed this trust; the idaintiff w’as np party 

to the extension although she had been the priginal 

maker, and Dr. Dumas guaranteed i)aynients jukt as he 

had done on tlie original note. | 

'■ 1 
Before entering upon the legal arguments to bc urged 

against the citations of tin* ])laintlff and in j|u])})ort 
of tlie defendants' contention, it may do w'ell to j^liow’ in 
a wa)rd tin* financial ])osition in whic'li tlie ])]ain|lifT lias 
been placed by these transactions. There w^as ap origi¬ 
nal sale of the |)roi»erty for $U),0()().00, which py rea¬ 
son of the cash paid and the first trust placec^ meant 
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$8250.00 cash to tlio plaintiff and the takini^' ])ack of a 
note for $10,750.00. on account of which note plaintifi 
received the advantai^e oven* a pei’iod of y(‘ars of snch 
items of interest and curtailment of pi-iiu'ipal as were 
t)aid. Dnriiij;- tliis })eriod of ycnirs and afltn* the linie 
that the property had been given up by the plaintilf as 
a home and was treated as an investment pi'operty, the 
pliysical structure of tlie pla(‘(‘ was change^d by olliers 
into four apartments with baths, miuhi increasing its 
value as an investment ])ro])(‘rty, witli an expenditure 
thereon of ai)proximately $S50t).0(). The ])laintiff oi* 
those substituti‘d in her intei’est are now in possession 
of the property, at its im-reased rental value, and 
sought a judgment against tin* defemdants, who li.ave 
had no relationship with tin* properly fi*om the time 
of the sale thereof in Octolxu*, lf)28, until th(‘ time of 
the bringing of this cause of action, in a sum appi*o.\l- 
mating $1)000.00. 


ARGUMENT. 

As might be expected the legal ])rinci])h‘s involved 
in a transaction of this character are not novel, l)ut 
have been made the objt‘cts of judicial decisions 
throughout the land and by onr higln^st ti'ibunal, the 
Supreme (k)urt of the L nited States. la‘t us ado])t the 
policy of first considering th(‘ cases relied upon l)y the 
plaintiff and point out where* same* ai*ti not in point and 
show that it is not the law cited by the ])lainliff with 
which we have any (piarrel hut rather with tin* at- 
tem])ted ai)piication of decisions not in point to the 
case at bar. 
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Refutation of Plaintiff’s Point No. 1.1 

The plaintilY eoneedes that an indulgence was 

i 

granted the vendee Caineron by the plaintiljr mort¬ 
gagee, but takes tlu* position here that there is no tes¬ 
timony tendinu' to show llial the i)!aintilT, or Her hus- 

*■ . y ^ I 

band aeting for her, knc'w at that time that Ijiie said 
Cameron had assumed payment of tlu* s('e<)i^d trust 
note. With this position we ar(‘ forced to disagree and 
urge on the conti’ary tliat fi'oin the very begin'ining of 
the ])tirchase l.)y Dr. ( anu'ron tin' testimony wjll show 
that J)r. Dumas, wliose actions are concededlv;the ac- 
tions of the plaintiff, knew that Cameron ha.d a|ssumed 
the indebtedness, and not only that but that hq recog¬ 
nized the assumptio]! of the indebtedness and w^is look¬ 
ing primarily and solsMy to Dr. Camei’on for tjie pay¬ 
ment of the secoiid trust note. ll;id Dr. Dumasilivod it 
would appear that tli(‘ issue which we are now facing 
would never hav(‘ Ixhmi I'eaclied. Sympatbet ic,| under¬ 
standing, and honorable as he was, the res]Yite, granted 
Dr. Cameron until .\ugust, would have been ;|dlowed 
without (juestion, and Dr. Cameron with that mora¬ 
torium granted would have been able to rehabilitate 
himself and would doubtless have been able to re¬ 
sume payments undei* conditions that woul(| have 
made j^ossible continued and regular paynKMitsj of his 
trust obligations; but with Dr. Dumas’ deatjh. Dr. 
Cameron fell victim of the re(piired meeting of Ian im¬ 
possible demand to bi-ing u]) back payments aijd of a 
foreclosure, against tin* disastrous outcome ofj which 
he was unable to pr dect himself (IC ]>. Ml). What are 
the items which may tend to sliow tb(‘ knowledgrj which 
Dr. Dumas uinjiiestionably had of the assumption of 
the second trust indebtedness? First of all, there is 
the primary fact that in the contract of i)urchasG| under 
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which Dr. Cameron jiurchased he did as a matter of 
fact assume the same and in the deed of conveyance 
based oii that contract tlie property was deeded to him 
under a clause with res])ect to said second trust which 
provided that Cameron assumed and agreed to pay 
the said second trust indebtedness, wliich said deed 
was made a matter of record. The binding effect of 
such a ileed as against Cameron in favor of his vendor 
we take it will not be gainsaved. Dr. Dumas unfor- 
tunately died, and we could not offer his testimony 
which if living he would hav(‘ no doubt cheerfullv given 
to the effect tliat he had accei)ted Dr. Cameron as his 
})rimary and later as his sole obligor and that he be¬ 
lieved in him I and felt that if given mi opportunity ho 
would work out his own salvation. We must resort to 
the onlv means available under such circumstauc(‘s: 
we must look to what he did to determine what he 
r(*alized iuid what his attitude was in the pi*emises. 
We find him negotiating over a [leriod to wit throe (.‘D 
years with the vendee Cameron, during which time the 
second trust note becomes api)roxiniateiy, says tl>e 
])laintiff, fourteen (14) months in arrears and wc find 
no word of demand upon the defendants to make any 
])ayment on account of said indebtedness. Is it rea¬ 
sonable to sujipose that Dr. Dumas would have allowed 
sucli a situation to e.xist without resorting to every 
source of payment which he conceived he had a rigid 
to turn to, especially with a pi'rson wliom tlie record 
showed to be a substantial busiiuxss man, according to 
the ])laintiff\s present theory, jiriniarily liable to him? 
Nevertheless, at the end of that time we find him grant- 
ing the vendee Cameron an eight month moratorium, 
because, according to the plaintiff, he felt sorry for 
Dr. Cameron. Would he not under these circumstances 
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have turned to aiiv otlier r-jiirco available toj him be- 

«■ I 

fore taking* a sto}) relieving those persons of liability? 
IVe are not here taking the position that nutrely the 
recording of tine deed with the assumption ehiiuse was 
any such notice to the mortgagee or to her agejit as ])ut 
her on notice and bound inn* to the acceptaiu'cl thereof, 
nor are we taking the ))ositi()n that the extejnsion of 
time bv the mortu'agee to the vendee was iil and of 
itself and by itself such recognition of the assumption 
of the debt bv the v(‘nde(‘ as could be urged asishowing 
the mortgagee’s knowledge of said assum])t|on; but 
we do sincerely urg(' that these circumstances together 

I 

with others here referred to, will develop withdut ques¬ 
tion that the mortgagee, Dr. Dumas, knew iliat Dr. 
Cameron had assumed the trust and willingly|and un¬ 
reservedly accc])ted him as the responsil)le phDy. It 
is to be noted in this connection that the Conjrt in in¬ 
structing the .jury left this fact elenumt opeli to the 
jury as to whether from the (‘videiu'e they ujiind not 
only know’ledge of the assumption of this debt^ but as¬ 
sent thereto. Ilow significant on this (jueiftion of 
knowledge on the ])art of Dr. Dumas of the ass|im})tion 

of the second trust bv I)]*, (’anu'ron, is tin' factl that on 

1 ^ 

at least one occasion Di*. Dumas lent his credit, thus 
rendering himself liable, on a note for $r)()().(H^, which 
was discounted and of the proceeds a])|)lied on 

this second trust note, the balance going to ])ayments 
on account in favor of i)ersons holding mecdianics’ 
liens on the proi)erty. Is it reasonable to su])p|)se that 
Dr. Cameron would have taken such a step if he did 
not fully ai)i)reciate that the ind(‘bt(‘dness lujid been 
assumed bv him and is it in anv wise conceivable that 

V ^ I 

Dr. Dumas would have taken su('h a ste]) withdut call¬ 
ing upon persons now urged as being ])rimaril|y liable 
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to him ? Can we wave aside the fact when looking into 
tlie matter of knowledge on the part of J)r. Dumas as 
to the assumption of the s(.‘(‘()nd trust that when it 1)0- 
came necessarv to renew the first trust, assumed bv 
Dr. Canuu'on at the same time that the second trust 
was assumed, that tlu‘ e.xtension slip was signed by 
Dr. Cameron and i)ayment thereof guaranteed by Dr. 
Dumas, and this in s2)ite of the* fact that the property 
was originally sold to the defendants herein subject 
to the first tiaist made by the plaintiff and that in the 
intervening sale of the deremdants to one* Kllen Brown, 
sale was also madt‘ to i)urcliaser sul)j(‘(‘t to said first 
trust. Js not this specific act of assumption of a ])rior 
trust, ac(piiesced in by the mortgagee, simply a matter 
of degi’(‘e as distiiiguishine- it from tlu' nianv acts of 
v(‘ndee and mortgag(‘e with resju'ct to th(‘ second trust, 
showing their respective realizations as to the pri- 
maiy obligation assumed by the vendee and accepted 
by tlu‘ mortgage(‘, which in fairness to the latter it 
should be said that during his Tdetime, h(‘ in no we.v 
attempted to avoid: and which in fairness to the 
former it may truly be said that he did ail that he |)os- 
siblv could to live no to the t(‘rms of th(‘ trusts which 

• 4 

he had assumed, lu answ(‘r to the suggestion of the 
record that the vende(' until the time of the trial did 
not know whether h(‘ had assumed the indebtedness or 
taken subj(‘(*t to same we submit that even an actual 
disclaimer on ,his part would not I’.ave scu’ved to re¬ 
lieve him of liabilitv under the* recorded deed, and 
further we submit that the answen* of the vendee was 
simply an ex])ression of lack of familiarity with techni¬ 
cal terms as to tlu* obligation ])la.('ed upon him. Hv('rv 

line of his testimonv, everv action taken bv him 

• • » 

demonstrate beyond ])eradventure that he had and did 
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assume these trust indebtednesses and did all! he could 
to meet tlie oblipition thereundei’, not turnihi>’ to the 
persons secondarily liable, even ])rior to th(|^ time oi‘ 
their bein<>- relieved of liabilitv bv the extension of 
time granted him, the vendee. 

The case of Wolfe vs. Murphy, 47 App. 1). 39G, is 

cited by tlie plaintiff as holding that the placing of a 
deed on record reciting the assumj)tioii of a,| trust by 
a vendee does not charge knowledge to the mortgagee 
of anv sucli transaction on the ground that same would 

* I 

represent a transaction in the matter sul)sti(pient to 
the time when the interests of the mortgageejwere es¬ 
tablished. With this rule we are in agreen:|ent; but 
as hereinbefoi-e dtuuonstrated such a statenient does 
not meet the facts of the instant case. It i^t not our 
contention that the mortgagee autornaticalb: bv the 
recordation is charged with knowledge; but this case 
does not i)retend to say that after such a recordation 
and stei)s taken l)y the mortgagee showing thjit he has 
knowledge of such assumption and accepts sjime that 
tlieu the rules of law in such cas(‘s of assum^)tion are 
not o})erative against him. To bring this ca^e within 
the ])urview of this holding would mean that t^ie entire 
testimony showing a course of conduct on the i)art of 
Dr. Dumas acting for the plaintiff would ha|ve to be 
discarded. On the contrary, it is res])ectful)y urged 
that the only accurate way to arrive at the a|iswer as 
to the knowledge, thought, and intentions! of Dr. 
Dumas, mortgagee, was by a careful scannihg of the 
testimony showing his actions as they reflected his 
attitude. | 

Let us not(‘ a little more i)articularly the facets in the 
oft-cited case, AVolfe vs. Wurphy, above referred to. In 
that case, Wolfe, the original mortgagor, cor'respond- 





Ing ill our case to liie dereiidaiits Rliiiies, was sued 
1a* one Murpliy, guardian oT one Green, a minor, 
Wolfe having given a note secured by a mortgage to 

one Johnson. Wolfe convev(‘d the i-eal estate to one 

* 

DeLashmutt, corresponding in oui* cas(‘, as a subse- 
iiuent vendee, to (himeron, who assumed and agreed 
to i)ay the note. J)(‘Lashinutt a few days befoia' tie* 
maturity of theiiiote entered into an agreement with the 
then holder of the note, one Laura Gianm, wlu‘rel>y 


payment was extended for tliret* ycairs, and same was 
guaranteed bv DeLashmutt. Tiu* nc;tc‘ not having been 
})aid, Murphy claiming to bi‘ the ownm- and holder of 
it, brought suit against Wolfe, who dofended, among 
other things, on the ground that DeLashmutt having 
assumed and agi*eed to i)ay li.(‘ debt that saim* had ef¬ 
fect of making DeLashmutt tin* priiu'ipal and \\h*lfe 

the suretv on th(‘ note; and tliat since Wolb' was su!‘etv 

» • 

the extension, given without his knowhulge or consent, 
worked a novation and releasi'd Inm from his obliga¬ 


tion to t)ay. In determining this mattcn- the majority 
opinion of the Court cliscussed the proposition in tie* 
following vein; The assumjition of tlu' ind(‘i>ledn(*ss 
bv DeLashmutlt undoubtedlv between DeLashmutt 


and Wolfe made DeLashmutt principal and \\h*lfe 
surety (citing Union Mutual Life Insurance (’o. vs. 
Hanford, 143 U. S. 189). But, says the opinion, how 
was it with respect to the mortgage(‘And tlnm tlis- 
tinguishing between the rules in various jui-isdic'tions 
the opinion goes on to em])hasize the n(‘cessity that the 
mortgagee should havt' knowledge' of the assum]>tion 
of the indebtedness by the vemdt'e' before th(*i’(‘ can be 
said to be any change in the t»osition of the mortgagor 
from principal to surety; calling attention to the fact 
that there was nothing in that case to show any 
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knowledge on the part of Laura Green at the iime she 
granted the extension of the arrang('ni(‘nt jbetween 
AVolfe and DeLaslimutt, llu' extension hewing 4hown to 
have been granted aj)])roximately two (2) ye;lrs after 
the transfer from W olfe to DeLashmutt and about nine 
(9) days belore the note l)eeanie due; and thp record 
specilically sliowing tliat Laura Green had n|) knowl¬ 
edge of the agreement between Wb)lfe and DeLjishniutt. 
I low diffei’ent is the ])roi)Osition in the instailt case— 
here the ciuestion as to whether or not the mortgagee, 
Dr. Dumas, had knowledge* of the assuni))tion c»f the in¬ 
debtedness by Dr. Gameron was the very (luesl ion sub¬ 
mitted to the jury, as a (jiiestion of fact for|them to 
decide; and the jury, with a proper instructiob in this 
regard covering not only knowleeige on the| part of 
Dr. Dumas hut consent, found that Dr. Dum^is knew 
of and assentc‘d to the assumplion of the indebtedness 
l)y Dr. Gameron. In other words there is no necessity 
of the contention on our part, as was attemijt^d in the 
W'olfe vs. .Mui‘])hy cas(‘, that by tin* mere assumption 
of ihe indebtedness by the vendee that the I’elation- 
shi]) of mortgagor and vendee as affecting the mort¬ 
gagee were changed res])ectively from prihci})al to 
surety, for our ease goes further and linds as matter 
of fact that the mortgagee* knew of and assent(j*d to tlie 
arrangement. A few < plot at ions from tlie W'^olfe vs. 
Afurpliy case will demonstrate what the Gourt there 
held and the extent to wliich this decision went and 
will convert this case into an authority favojrable to 
the defendants for in each instance the inferenjje or the 
direct statement is that if th(*r(* \vovq the aksent of 
the mortgag(‘e then the mortgagor w’onldlieconk*surety 
and the grantee princi])al so that the mortgjagee by 
granting time to the grantee w'ould discharge the mort- 


gagor and in the same vein llie cases cited in suy)|>oi*t 
of this })()sition ai’e as ii matter of fact sni)i)ortive of 
the contention of the defendants, as we sliall herein¬ 
after more fnlly atteni])t to show. Tlie following 
citations will sustain this statenumt to a (hanonstra¬ 
tion (Page 300): 

*‘ln the present cant* tlun'e is nothing to show 
that Laura Green, at the time she granted the 
extension, had any knowhaigi^ what(‘vei- of the ai‘- 
rangement between Wolfe and DeLashnmtt. i)i‘- 
fendant in his second ])h‘a says she* did, but makes 
no mention of it in tin* aliidavit of d(*fen-'(‘, and it 
is bv the statements of the Inti (O' W(' line;! (let(n'- 

ft 

mine, under the rules of pi-actiec' juvvallliig hc're, 
the sutliciency of his defeiist*." 

This would seem to indicate conclusively that the 
case turned on this ({uestion of knowh‘dg(‘ of the niort- 
gaget*; and will further show, as tin* dissenting opinion 
of Mr. Justice Kol)b ably ])oints out that t‘ven that 
point is made the matter of a t(*chnical construetion of 
pleadings. 

That the greatest distam-e that this case goes is to 
hold that the mere assum})tion of the ind(*bt(Hlness by 
the grantee is,not sufficient to opt‘rat(‘ so as to efl\‘ct 
the rights of the mortgagee automatieailv is shown bv 
the following citation from tin* Opinion and from cases 
cited in its support: Page 300-1: 

“But thpugh it were othei'wise with i*es])ect to 
the necessity of knowledge on the ))arl of tine 
mortgagee, it would be immat(*rial so far as this 
case is concerned, because, nndiM- tin* h"edei-al rule, 
which is binding on us, tlie mortgagor does not ht) 
virtue of an arrangement irltJi Ids grantee accord¬ 
ing to which the latter assumes the debt, cease to 
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be a principal and bcroino a surety on tli(i note, as 
to the morti;ai>-ce. * * • (Italics onrH) 

‘‘In the Slicplierd case, it was said :|‘And if 
Walker (tlK\uTantee) had expi’cssly pronijsed May 
(the morti>ag’ee) to pay the debt, that would not, 
K'ith(>u,i the asscui of Maij, have converted Shep¬ 
herd from a principal dei)tor into a sureiy mere¬ 
ly.’ ” (Italics ours) ! 

“And in tlie Keller Case it was held that such 
an agreement (the one assuming the dei)t) does 
not, withoul the iuftriffar/rr's coi/soif, !])ut the 
grantee and mortgagor in the relation of ih’inci])al 
and surety tow.ard the mortgagee, so that! the lat¬ 
ter, by giving lime to the grantee, would discharge 
the mortgagor. See also (hicullu vs. Hernandez, 
103 U. S. lO.')-!!;').” (Italics ours) ! 


There can be but one answer to this type df argu¬ 
ment, demonstrated in these oi)inions of the {^ui)reme 
Court of the United States, the first being She))herd 
vs. May, 115 U. S. 505, 511, and the second Kgller vs. 
Ashford, 133 U. S. (ilO, 624; and that is that |if there 
had been the assemt of May, or if there had ijeen the 
consent of the mortgagee, then the relationf<hi]) of 


principal and surety would have been changed jand the 
extension of time witlioiit the mortgagor's ponsent 
would have resulted in his discharge. | 


The AVolfe v 
be left in the ui 


s. Mur|)hy case could not real^onably 
'ging of this cause without a reference 


to the Dissenting Opinion of ]\Ir. Justice Kobb'' for in 


that Dissenting 0])inion, ])ringing that case to the very 
point where the evidemee ])rings the instant c;ise .Mr. 
Justice Robb scpiarelv meets the issue here! raised 
and advancing on the theory of knowledge on ttie ])art 
of the mortgagee, which he takes the ])osition that the 
pleadings bore out, he shows the holding of the Su- 


I 
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preme Court of tlie Uiiitod Stales to be, as well as the 
almost universal rule that: 

“ ‘The grantee as soon as the mortgagee 
knows of I tlie arrangement beeoiiK's direetlv and 
primarily liable to the mortgagee for the debt for 
which the mortgagor was 'already liabh' to the 
latter, and the relation of the grantee and grantor 
toward the mortgagee, as well as between tliem- 
selves, is iJiciircfoiiJi lit at of j/riiicipal aiut sarri// 
for the j)a/j)ifriif of the uiort(jcujr fhdjf.' (Italic 

portion italicized by Mr. Justice Robb.) 

This Dissenting Opinion is to be further referred to 
in this I]rief at the time of the advancing of the de¬ 
fendants theorv affirmativ(‘lv. 

• » 


Refutation of Plaintiff’s Point No. 2. 


The plaintiff rests his entire second t>oint on the 
holding in the ease of American Seeuritv & Trust Co. 
vs. F(‘rrero. lb I). C. Ap])eals, <S4, coupled with what 
we believe we can show to be a misintei‘pi*etation of the 
conditions under which the extension in the instant 
case was allowed the grantee by the mortgagee. A 
])ernsal of tin' above cited case, as in tlie case of Wolfe 
vs. Mur])hy, above referred to, will show that by an ap¬ 
plication of the facts in the instant cas(' to the decision 
in that case the same will demonstrate itself as being 
in su])port of!the position urged for the dc'fendants, 
by reason of the distinctions in the facts develo])ed. 
The Ferrero case liases the lack of liabilitv of the 


grantee, who had assumed the payment under a deed 
of trust, where the immediate grantor of such grantee 
took the projielrty subject to the deed of trust indebted¬ 
ness but did not assume its payment, upon the lack 
of privity between such grantee and the holder of the 


! 


indebtedness and upon tlie failure of any Considera¬ 
tion for the promise. In the instant ease it ijs respect¬ 
fully suggested that aside from the mere aisumption 
of the indebtedness the testimony revealed an actual 
privity between the grantee and tlie mortgagee and 
the creation of such a relat io]is}ii[) as could ie^to]^ the 
mortgagee from denying his assent to the sitid agree¬ 
ment and as would estoo the grantee from (ilenving a 

^ j • «. ’ 

right of action as existing against him in fayor of the, 
mortgagee; there l)eing in tlie instant cjise what 
amounted to a novation, creating the grantee as ])riii- 
cipal and tin* mortgagoi- as surety. Plvyii though 
there would aj)i)(‘ar to lx* no originad consid(‘ration for 
Cameron’s assumption of tlie ind(‘l)t(‘dn(‘ss an'd in sjiite 
of the fact that liis inniUMliate grantor had tgkam sub¬ 
ject to the deed of tiaist, his snbseiinent i-el'ationship 
witli the mortgag(‘e, involving forbearamx' tjo sue or 
foreclose on the paii of the mortgagee* over! a lifteen 
month period, involving the lending of cri'dit by the 
mortgagee to tin* grantee in the matter of liie carrv- 
ing out of the terms of the assumed trusts, 'iicluding 
both first and second tiaists, coipiled with the|fact that 
the grantee in the instant case not onlv assumed the 
trust which his [iredecessoi* in title had tak(‘h suliject 
to, but “agreed to [lay” same, created a privjty of re¬ 
lationship binding uj)oii liolh rnoi-tgagee andjgrantee. 

For, whereas, as is lu'id in IIk' above citedl Ferrero 
^ . I 

case, the assumption of a tiaist by a gi'anlee xvln're his 

predecessor in title has taken snbjcol to said liaist may 
not of itself create' an obligation of tin' grantee to ]>ay 
the mortgagee, it cannot, we believe*, be re isomddy 
contended that the grantee and mortgagee canpot enter 
into any sort of agreement upon which they inay mu¬ 
tually agree and the terms of which shall be! binding 


I 



20 


respectively upon both. The instant case shows a re- 
lationsliip snl)se(]nent to tlie transfer from an inter- 
mediarv to Dr. Danieron l)etween the mortu’ae:ee and 
said Dr. Daineron which is inconsistent with aiivtliiiiG: 
other than a primary lia])ility of tlie said Dr. Cameron 
to tlie niorti;aii,’ee. The phraseoloii’y in the case of 
Willard vs. Wood, lo") U. S. eited with 

])roval in the case of American Security & Trust Co. 
vs. Ferrero, will bear out the snu‘i»estion here made: 


“If tluNai»'reement of the grantee is considered 
as in theinatni’e of assumpsit, im])lied from his 
acce])tance of the deed, still, being* made with llie 
grantor only and for his Ixmelit, upon a considera¬ 
tion moving* from him alone, there being* no ]n*ivity 
of contract between tlie grantee and th(‘ mort- 
g*ag*(‘e, and ///e laffrr itof harlnp Inioini of or as- 
scuirfl to the (ufrooncut at the t'mtc it tras 
nor luiriuf] sii/cr flour or (nuiltf'ft an// art ojf fJ/r 
faith of it, it folloivs that, h// Jhr Jair as fJrrJarrfJ 
In/ this court, aufJ prrraUiufj in the District of 
('ohnnbia, the mort(jac/rr cannot maintain an ac¬ 
tion at lair afjainst the grantcc.'' Keller v. Ash¬ 


ford, 1M2) U. S. (i20-b22, and Second Xational 


Bank v. Orand Lodge, 


98 V. S. 123. 


(Italics ours.) 


It will be noted that this case has to do with the re¬ 
lationship I'etween the mortgagee and the grantee 
whereas the instant case has to do with the relation¬ 
ship or changejof relationshi]) between the mortgagor 
and mortgagee, based however nixni the relationshi]') 
created by the assnmjition on the part of the grantee. 
In the case above cited it is to be noted that the lack 
of liability of the grantee is based n])on tliere being* 
no ju'ivity of contract between the ])arties and upon the 
further fact that the mortgagee did not know or assent 
to the agreement at the time it was made, nor having 
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since done or omitted any act on the faith oj it. In 
this latter connection the attempted analogyjwith the 

instant case fails definitely for the record Evidences 

* . . i , 

numerous steps taken, both of omission and of com¬ 
mission, which could be but construed on th^ part of 
the mortgagee as a recognition and acceptan^’e of the 
subsequent grantee’s agreement to pay,” anjd on the 
part of the grantee, a promise to |)ay couplec^ with in¬ 
numerable actions, including the entire chaiijj^e of the 
physical structure of the i)r(‘mises with the jcoopera- 
tion of the mortgagee and without the knowledge of 
the mortgagor, which would estoj) the raising of i\ny 
issue on his part as to consideration for the|assump¬ 
tion of the indebtedness, which element the instant 

i 

case does not give rise to. That subse(pient kijiowledge 
of the assumption and accei)tance of same is sufficient 
to bind the creditor mortgagee is held in Union Mutual 
Insurance Co. vs. Hanford, 148 U. S. 120: 

‘‘The case is thus brought within the \vell set¬ 
tled and familiar rule that if a creditor, |by ])osi- 
tive contract with the ])rinci])al debtor, ajnd with¬ 
out the consent of the surety, e.xtends the time of 
])ayment by the principal debtor, he theVel)y dis¬ 
charges the surety; because the credito|f, ])y so 
giving time to the principal, puts it out of the 
power of the surety to consider whetheit he will 
iiave recourse to his remedy against tiie ])rin- 
cipal, and because the surety cannot have ihe same 
remedy against the principal as he woiild have 
had under the original contract; and it iJ for the 
surety alone to judge whether his position is al¬ 
tered for the worse. 1 Spence, Uq. Jjir. b88; 
Samuel v. Howarth, 3 Meriv. 272; ^lilUr v. Slew- 
art, 22 IT. S. 9 Wheat. 680, 703. The rule applies 
w!:onovor the creditor gives time to the junruaiwl. 
knowing of the relation of princi])al and surety. 
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although he did vot know of that relation at the 
fime of the original contract; (Kwin v. Lancaster, 
6 Best (Jc S. 571; Oriental Financial Corp. v. 
Overend, L. R. 7 Ch. 142, and L. R. 7 II. L. 348; 
Wheat V. Kendall, 6 X. II. 504: Ouild v. Butler, 
127 Mass^ 386); or even if that relation ha!< been 
created since that time. Oakolev v. Faslioller, 4 
Clark & F. 207, 233, 10 Blii.di, X. \V. 548, 500; Col- 
, 2 :rove V. Xallman, 67 X". Y. 95; Smith v. Shelden, 
35 Mich. 42. 


W"e must take issue with our opponent on the ques¬ 
tion of there jbeing* no consideration moving to the 
])laiiitiff for the indulgences granted Cameron. In 
quoting with respect to the reason for the indulgences, 
the following (quotation from the witness Victor R. 
Daly, co-trustee under the second trust (R. p. 32), will 
show that the i)erson most in interest. Dr. Dumas, in 
granting tlie sus])ension of })ayment to Dr. Cameron 
granted same because “Cameron had spent all of the 
ready money, cash, that he had in improving this 
property, i)utting in baths, and so forth, and as a re¬ 
sult that he had fallen behind in his ])ayments, on the 
second trust, and that he, Doctor Dumas, had told 
Cameron if hei could keej) up the interest on the first 
trust to the American Security Trust Co., and the 
taxes, catch up some of these payments that wore be¬ 
hind to contractors and other })oople, who had done 
this work on the premises that he would give him a 
short res])ite from the second trust note * * 
Aside from the apparent show of consideration in the 
form of improvements made u]')on the property secur¬ 
ing the mortgages, undertaken with the knowledge and 
cooperation of the mortgagee, and covered as the 
record shows bv mechanics’ liens, it must be remem- 
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bercd on this question of consideration that DiH Dumas 
was himself a guarantor of the payment of i:he first 
trust interest and the stej) looking toward the |)ayment 
ol' this prior trust interest was un([uestiona|.)ly con¬ 
sideration for the allowing of the susj)ension| of pay- 
niciils on the second trust. i 


Refutation of Plaintiff’s Point No. 3.' 

I 

I 

The third contention of the i)laintiff wouldjseem to 
partially recite the pro})osition in the instant (j'ase, but 
not to go far enough to bring the instant casp within 
the terms of the decisions relied iq)on. The cjiarge of 
the (^oiirt to the jury in the instant cas(‘ will rcfveal the 
manner in which the pi‘()])()siti()n set down l)y t|ie plain¬ 
tiff falls short of the actual issue decided in Ithe case 

I 

and will show the actual sco])e of the finding of the 
jury. Having referred to the matter of the assump¬ 
tion of the debt by C'anieron, the Court instructed the 
jury as follows (R. ]). 36) : I 

“If he (Doctor Dumas) knew that and fissented 
to it then the legal effect of it was to makb Doctor 
Canuu'on ])rimarily lial)lc upon that noteL It op- 
ei‘at(‘d to make him wliat is calh'd the ij)rinci])al 
debtor on that note—that was tlie legal! effect— 
and to make .Mr, and Mrs. Rhines sureties upon 
that indebtedness and if that was the situation and 
Doctor Dumas ])ermitted exteusion as tojtlie pay¬ 
ment of the ])rincipal and interest u])on tihis note, 
th(‘ legal effect of it wa^- to rel(‘as(' Mr. jjind Mrs. 
]?hines from liability thereon. So that |you see, 
tlie (piestion for you to decid(' is just this,jdid Doc¬ 
tor Dumas know that Doctor Cameron had as¬ 
sumed the secoTid trust and did he ass^mt to that 
assum])tion and thereby accent Doctor Cameron 
as the principal debtor on that note 
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If you iind by a fair preponderance of the evi¬ 
dence that Doctor Dumas did understand that this 
trust had been assumed bv Doctor Cameron and 
he acquiesced and consented to that and was will¬ 
ing to treat Doctor Cameron as the one primarily 
liable on the note in the ])lace of Mr. Rhines, then 
your verdict should be for the defendants. Jf you 
find that that ])roposition has not been established 
by a fair ]me])onderance of the evidence then your 
verdict should be for the plaintiff." 


It was upon the issue thus raised and thus fairly 
placed before them that the jury found not only that 
Dr. Dumas had knowled^'e of the indebtedness (suf¬ 
ficient to square it with the Wolfe decision) but that 
he acquiesced in and consented to that assnm])tion and 
was willing to treat Dr. Cameron as the one primarily 
liable on the note (which would take it out of the cate¬ 
gory of any adverse decision cited). This the evidence 
unquestionably showed and this the jury found to be 
a fact. Ratheir than refute the finding of the jury in 
this regard the cases cited under this third heading 
su])port and demonstrate the correctness thereof. In 
the matter of mutual agreement between the three 
parties in interest it is immediately apparent that the 
|)arties who could be adversely affected by a change 
of relationship in the immediate transaction are the 
on(‘s whose active assent is required. The change of 
I'elationship from principal to surety is to the interest 
of the mortgagor and it cannot be seriouslv contended 
that where a subseciuent grantee undertakes to assume 
an obligation and the mortgagee acce])ts him as the 
one primarily responsible that any other assent, other 
than the lack of dissent, could reasonably be required 
of the party thus benefitted, his active assent being 
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necessary only when tlie issue is raised and ll)roue:lit to 
his attention. Surely the case of Shepherd y. May, 
115 U. S. 505 relied on by the idaintift* goes no such 
distance. In that case as the opinion will ^'eveal the 
grantee, Walker, did not assume the indebt(idness; in 
the instant case there was a detinite assumption of the 
indebtedness in words to the s])ecific effec^ that the 

grantee “assumes and agrees to pay” as referring to 

♦ 

the second liaist indebt(‘dness. The i)reyious l(jUOtation 
from this case in this Brief will reveal that the person 
whose agreement was lacking was the mortgagee; in 
the instant case the ])laintiff’s pretended ppsition is 
based on the lack of agreement of the mprtgagor, 
whose assent lies in the assumption of the debt by the 
gi’antee, to his best interest; and whose affirihative as¬ 
sent is shown by his ])rotesting his lack of liability as 
soon as the matter is brought to his attention; the 
very fact of his lack of knowledge of the trapsactions 
relieving him being im])ressiye evidence, considering 
th(‘ marked defaults and the extension granted, of the 
fact that the mortgagee had accepted the grantee as 
being j)riniai‘ily liable to liiin. In other words, with 
the agreement of Cameron and Dumas conceded as to 
Cameron's assumption of the mortgage debt, ^r better 
as pi-oven by the evidence, the mutual agreement of 
the other i)arty, the defendants, is borne outjby their 
lack of relationship over a i)eriod of years dnd their 
urging of this position as soon as a defensCj was re¬ 
quired of them. I 

In carrying through the analogy which is suggested 
in the plaintiff’s Brief between the case of \i"olfe vs. 
Murphy, cited above, and the instant case, a^ set out 
in the quotation fi'om the Opinion of Mr. Justice 
Gould, it is to be noted that the emphasis is on the 
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fact that there was no ai**reenieDt on the part of the 
})ayee or any snl)se(jneiit holder of the note that De- 
Lashniult should Ix'coiue ])riiici])al and Wolfe surety. 
Had \vc‘ there had the eoiistuit of Mav, the niort<iai»ee, 
as we have hei*e the consent of Diinias, evidenced ))y 
the record and found as a fact by the jury, the de¬ 
cision would have been dilferent. This could be no 
bettei* evidenc(‘d than by not inn- in the ()])inion of the 
Court of Ap])(‘als, in its majority decision, how this 
matter is treated, as shown on ])laintitf’s Brief (i)ai 4 ‘e 
27), and as’previously (|uoted lierein: 


*Hn the Shei)hei'd Case, it was said: ‘And ii’ 
Walker (the iirante(‘) had expi’essly ])romised 
May (the ni()rti»ai;ee) to pay the debt, that would 
not, u'ifJiofif ihr (issruf of M(nj, have converttnl 
She])hei’d fi-om a princij)al debtor into a surety 
merely.’ '' (Italics ours) 


The othei’ ])()int in th(‘ Sh(‘])h(‘i‘d vs. May case to thi‘ 
effect that the extemsion was not shown to have been 
given without the assent of Shepherd is not in this 
case for it is. conceded that these defendants know 
nothing* about the extension granted and same was 
uncpiestionably without their assent. And so Shep¬ 
herd vs. May, as did Wolfe vs. Muridiy, is shown to 
be among* the su])])ortive authorities of the defendants’ 
contention. The case of Keller vs. Ashford, 133 U. S. 
610, is shown to be in the same categorv bv the verv 
quotation, used in the })laintitT’s citation from the 
aforementioned AVolfe case, and which for the sake of 
convenience is here rei)eated, though appearing pre¬ 
viously in this Bri(*f (Plaintiff’s Brief page 27): 


“And in tlu' Keller Case it was held that sucli 
an agreement (the one assuming the debt) does 
not, ivitJfbut the mortgagee's consent, put the 
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sifrantoo and llio iiiorlgai^’or In llio relatioiii of prin¬ 
cipal and surety towards the niortg’ai>‘ed, so that 
the latter, by iiivini;- time to tlie i>Tanttie, would 
dischai'ue tlie niorli»ai»-oi*. See also (hilcullu vs. 


Heiaiandez, 103 U. S. 105-117).” (Italics 


ours) 


In tills case of (hicullu vs. Hernandez, cited as au- 
thoi*itv in the Kelho* (^as(‘, and in other cases relied on 
by the plaintitV, asid(‘ from the fact that as tlie others 
it does not measure up to the facts developd,d in the 
instant case in that althouali there is in that case a 
sui;-i>'est ion of accejitance on the part of the mortgagee 
of an additional d(‘btoi- without changing the relation¬ 
ship of the oiag'inal debtor, it does not go the ^listance 

I 

of anywh{‘i-e showing, as does the instant cash, of ac¬ 
tion on the })art of the-mortgagee tending to Miow an 
acceptance of jirimary responsibility on the |])art of 
tho grantee assuming this indebtedness. Ajid then 
too, as will be evidenced by the ciuotation immbdiately 
following the one used in the iilaintitf’s Brief,', we find 
that this ])roposition was really not passed 
the case even as to any acceiitance as referretl to, the 
consideration thei'cof being jirecluded on acc 
the condition of the ])leadings. See Cucullu v 
andez, 103 U. S. 115: 


■1 


bunt of 
liern- 


“It is, however, a sufficient answer to this claim 
to say that the bill of complaint contains iio alle¬ 
gation in reference to the extension of the itime of 
payment granted by Villavaso to Walker, jand no 
claim that Oucullu was discharged thereby, and 
no allusion is made to the subject in any j)art of 
the i)leadings. The claim that, by the contract of 
Walker with (hicullu to i)ay his notes to \illavaso. 
Walker became the ])rincipal debtor and Cucullu 
the surety, and that by the indulgence giVen by 
Villavaso* to Walker, Cucullu, as such surety, was 
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diseliarg-ed, ai)])ears in the case for the first lime 
in the brief of complainant’s counsel. 

The evidenc(‘ to show the facts on which this 
claim is based cannot be regarded, for there is no 
avei’inent in the ])ill to which it can be a})])lied. It 
is not i)ertinent to any issue in the case.” 


It may faii'ly be said, we submit, under the state¬ 
ment thus ([ubted that this case may not be cited as 
passing upon this })i*oposition one way or the other. 

Mindful of the olTense of repetition, but attempting 
to follow the assertions of the plaintiff’s Brief in this 
attempt at refutation, it may be said, with respect to 
the C’ourt's comment in the Wolfe case that it is not 
controlling in the instant case for the i)roi)Osition of 
mere knowledge on the jiart of a mortgagee of the 
assumption of a debt by a subseiiuent grantee, if con¬ 
ceded in the Wolfe case, cannot be said to parallel or 
be an authoi*i1y for the condition in tlie instant case, 
where to that knowledge is added assent, accpiiescence, 
and a willingness to accei)t the grantee as primarily 
liabl(‘, a^ developed by the testimony and found by the 
jury as a fact. 


We are a bit at a loss as to the reason on the ]')art 
of the plaintiff for the citation of the case of Union 
i\rutual Lif(‘ Insurance (’omi)any vs. Hanford, 143 U. S. 
189, for there would seem to us to be nothing in the 


quotation used which could be considered as suj)])ort- 
ing the pro])Osition which the })laintiff undertakes to 
sustain. The discussion as to the condition under 
which the grantee would be liable to the mortgagee, 
and the re(iuirements of a bill in equity in the riglit 
of the mortgagor and grantor are enlightening but not 
in point, even with its reference to the difficulty which 
tliis situation would give rise to in following such cases 
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as Shepherd v. ^fay and Keller v. Ashford. lit is note¬ 
worthy that what the case actually holds, a|nd there 
could be no more perfect supporting of the d(^fendants 

point of view, is: | 

! 

“In the case at bar, the mortgagee, immediately 
after the absolute conveyance by the mo^’tgagors, 
was informed ot* and assented to that co^iveyaiice 
and the a<‘reemcnt of the <>‘rantee to i)av the morl- 
gage debt, and afterwards received interest on the 
debt from the grantee: and the subse(]ueijit agree¬ 
ment by which the mortgagee, in conside^'atioii of 
the i)avment of a sum of monev bv the igraiitee, 
extended the time of ])ayment of the dpbt, was 
made witliout the knowled<i*e or assent of the morl- 

4 I 

gagors. Under the law of Illinois, whichjgoverns 
this case, the mortgagors were thereby di.^ehai’ged 
from all ])ersonal lial)ili1y on the notes, land the 
(’ourt riglitlv refused to enter a deficiency decree 
agaiii'^t them.” 

i 

Whatever mav be said of distinctions betwieen this 
tv])e of case and others relied on, in the abil^ence of 
citations which will withstand the distinguishling fea¬ 
tures pointed out between them and the instiJnt case, 
the plaintiff, it would seem to us, can ill afford to 
ouote a i)art of a case the holding of whidh is so 
defmitelv against him. | 

The latest case touching upon this pro]j)Osition, 
passed upon by our Court of Appeals, of a release of 
a guarantor bv an extension of time, without his con- 
sent, as set forth in tlie case of Kaufman \>. Penn. 
.\rutual Life Tnsuranc(^ Co., 62 Appeals, D. C. 37, cited 
in plaintiff’s bi-i(jf, would again, with a propet* ai)pli- 
cation of the facts in the instant case seem to definitely 
sustain the ])roposition urged by the defendants for 
without undertaking to comment upon the dis),inctiou 


which might properly be made between guarantor and 
surety, it is sufficient for the purposes of this argu¬ 
ment to call attention to the point made in the case as 
set up in the plaintiff's quotation to the effect (Quot¬ 
ing the last sentence in the citation appearing in plain¬ 
tiff’s Brief on page 33): 

“The rule is supported by abundant authority 
that a guarantor upon a note is not released by 
an extension of time, without his consent, unless 
made bv an agreement of the creditor with the 
principal debtor upon the note.” 

Tlie very point of the defendants’ case is that they 
are released by reason of the creditor's agreement 
with the principal debtor, for by the assumption of the 
debt by Dr. Cameron, and the consent thereto and ac¬ 
quiescence therein by Dr. Dumas, according to the au¬ 
thorities cited bv both sides to this controversv. Dr. 
Cameron became the principal debtor and when the 
creditor, without the assent of the guarantor, says the 
Kaufman case, consents to an extension of time the 
guarantor (defendants herein) is released. This is 
what the Trial Justice instructed the jury that they 
must find by a pre])onderance of the evidence in order 

to find in favor of the defendants and this is cxactlv 

•> 

what they did find. 

Affirmative Defense Argument. 

AVe have attempted at the outset to call the Court’s 
attention to the fact that the details as to the evidence 
adduced were the important elements; the showing of 
which would support without question the contention 
of the defendants in this cause; and the application of 
which would render citations of the plaintiff supportive 
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of these contentions. We believe that a perusal of 
the plaintiff’s cases, in their entirety, and in ithe main 
as shown by the distinctions here attempted to be 
worked out, will completely bear out this stjatement. 
^lav we not, liowever, bv wav of affirmative statements 
further show that the Federal Courts and the ^upreme 
Court of the United States have embraced ajtid given 
utterance to, unequivocally and definitely, tljic single 
proposition of law given rise to in the instant base and 

I 

contended for bv the defendants. | 

Can there be any real contention but thati the re¬ 
cently decided case of Mississippi Valley Trusjt Co. vs. 
Bussey, 49 Fed. (2) 881 meets the issue sqi^arely as 
arrived at in the instant case? The plea iii the in¬ 
stant case, 111)011 which issue was drawn, and wjiich was 
tinally submitted to the jury was suggested! by Mr. 
Justice Adkins, in overruling the ^lotion to Stirike and 


the Demurrer thereto, as stating a defense Vwithin 
tlie decision of ^lississippi Valley Trust Company vs. 
Bussey, 49 Fed. (2d) 881, 882.” The proof, asi offered 
in the cause, before ^Ir. Justice Proctor and| a jury, 
coincided exactly with the allegations of th(^ second 
amended plea (R. pp. 9, 10, and 11); and the finding 
of the jury was exactly in accord with the ^aw laid 
down in this case, as it was submitted to thenp by the 
Court’s instructions. The following quotation from 
the Opinion of the above cited case will evidence how 
definitely in point it is with the instant case an^ there¬ 
fore how controlling: i 

*■ j 

‘‘Bv assuming the debt secured bv thb mort- 
gage, each succeeding grantee of the mo^’tgaged 
land became directly and jirimarily liablef to the 
mortgagee or his assignee for the debt evjidenced 
by the notes aggregating $40,000, and the relation 
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of J. H. Bonner & Sons, after they became so 
liable, towards tlie niortgaii'or, or appellant, as 
well as between themselves, was that of principal 
to surety for the payment of the debt evidenced 
by those notes, with a result that if thereafter the 
appellant, while being* the owner of those notes 
and with knowledge of the relation of principr.l 
and surety between J. H. Bonner & Sons and the 
appellee, and without the consent of the latter, ex¬ 
tended the time of payment of the ])rincipal or in¬ 
terest of the debt evidenced by those notes, there¬ 
by it discharged the surety, the appellee. This is 
so because the creditor, bv so ^riving time to the 
])rincipal debtor, puts it out of the power of the 
suretv to have the same remedv he would have had 
but for silch extension. Union ^lutual Life In¬ 
surance Co. vs. Hanford, 14‘^ U. S. 187; Slottow vs. 
Hull Tnv. Co. (Fla.), 129 So. 577.’' 

The syllabus in this case, showing the digested Opin¬ 
ion of the Court, held, among other things: 

“Bv assuming debt secured bv mortgage, sue- 
ceeding grantee of mortgaged land becomes di¬ 
rectly and primarily liable to mortgagee or his 
assignee.” 

Perha]is no better affirmative exposition from the 
defendant’s point of view could be undertaken than 
an adoption of the Dissenting Oi7inion of Mr. Justice 
Robb in the M'olfe vs. Murphy case, 47 D. C. Appeals, 
296, hereinbefore cited and largely relied upon by the 
])laintiff, which can be done with confidence, in view 
of the fact that the point upon which the ^Majority 
0]union departs from the views there outlined is over¬ 
come bv the difference in the state of facts in that and 
the instant case. One of the cases relied upon by Mr. 
Justice Robb, in his Dissenting Opinion, is the case of 
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Johns vs. AVilson, ISO U. S. 440, 448, which is one of 
tlie latest enunciations of tlie Supreme CouH of the 
Luiited Stales, and which reviews, comments lipon, and 
differentiates between all of the Sui)reme C'olirt cases 
recited and relied upon ])y the plaintiff and apaves at 
tin* final Ctud conclusive oi)inion, as incori)orat!ed in its 
svllabus, that : I 

* I 

“A ^-raiitee whose deed contains a stipulation 
that he will assume and pay off a mortt»‘aii.‘e on the 
land is personally and ])rimarily liable jfor any 
d(diciency remaining,’ after the ])roceeds of|the land 
have been a])i.)lied to the debt, in a dire^d action 
brought by the morti>-aii,’ee in his own naipe.” 


How exhaustively, liowever, the ])ropositi|on here 
involved is treated in Johns vs. Wilson, above referred 
to, and how the authority of the Supreme Court of the 
United States delinitidy rests is so shown in tl^e afore¬ 
mentioned Disscntiiru Opinion of i\Ir. Justice Kf^bb that 
anythiirii: other than a (plot at ion therefrom \\[ould be 
but a waste of eneruw. The defendants entire case 
can rest on the following statement of the lawl quoted 
f]-oni pages 309, and 3)10 in the Dissenting Opinion of 
Mr. Justice I\obb: i 


“The Supreme Uouil of the United Spates in 
Johns vs. Wilson, 180 U. S. 440, 448, says that the 
real (piestion in Union Mut. L. Ins. Co. y. Han¬ 
ford, 143 U. S. 187, ‘was whether the gi^dng of 
tim(‘ to the grantee, without the assent j of the 
grantor, discharged the latter from ])ersojnai lia¬ 
bility. It was held that it did (citing Shepherd 
V. May, 115 U. S. 505).* The majority bpinioii 
here diffei*s with the Su])reme Court as tiO what 
was decided in Shepherd v. ^lay. In that case the 
purchaser of the equity of redemption had!not as- 
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sumed to pay the niortg-age debt. He was not, 
therefore^ as between his <»-ranlor and himself, the 
principal and his ^raiUor the surety, nor was there 
evidence that the extension was made without the 
knowled<>v of his <i-rant()r. However, the Su])reme 
Court itself has determined what that case decided. 
Later on lin the opinion in Johns vs. Wilson, ^he 
court says: ‘Further objection is made to this 
proceeding- upon the i»round that it is not shown 
that the morti»-ai>-oi* ‘had been exhausted’ or that 
he is insolvent. If bv tliis is meant that, after tin* 
sale of the ])ro})erty, the morti»'ag-ee is bound pri¬ 
marily to ])roceed ai>-ainst the moi-tii-airor })ersonal- 
ly for any deficiency, the ])osition is inconsistent 
with the doctrine of the cases above cited, in which 
it is assuhied that the purchaser, who has agreed 
to ])ay the mortgage, is the ])]-incii)al debtor a.nd 
the moi-tgagor is suretv. This view is thus con- 
cisely stated by ?^Ir. Justice Gray in Union Idut. 
L. Ins. (’o. V. Hanford, 143 U. S. 187, 190: ‘The 
grantee as soon as the mortgagee knows of the 
arrangement becomes dinn-tly and ])rimarily lia¬ 
ble to the mortgagee for the debt for which the 
mortgagor was alreadv liable to the latter, and 
the relation of the grantee and grantor toward 
the mortgagee, as well as between themselves, is 
thence forth that of principal and snretif for the 
panment of the niortcjape debt. ” (Italic portion 
italicized in ^Ir. Justice Hobb’s 0])inion.) And 
such is the almost universal rule. Calvo v. Davies, 
73 X. Y. 211; Silencer v. Si)encer, 97) X. Y. 37)3; 
George v. Andrews, 60 Md. 26; (Jiilton v. Brooks, 
72 ^Id. 7)7)4: Franklin Sav. Bank v. Cochrane, 182 
Mass. 7)86: Home Xat. Bank v. Waterman, 134 Til. 
461: Iowa Loan & T. Co. v. Haller, 119 Iowa, 645; 
Dedrick v. Den Bleyker, 85 ^lich. 475; Sime v. 
Lewis, 112 ^rinn. 403: Pratt v. Conway, 148 ^lo. 
291: Merriam v. Miles, 54 Xeb. 566: Hull v. Hay¬ 
ward, 13 S. D. 291; Herd v. Tuohy, 133 Cal. 61.'' 
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How concisely, convinciiigiy, and conclusively is the 
proposition stated and supported in quotingj further 
from the Dissenting Opinion of Mr. Justice iRobb in 
the Wolfe v. Muiqjhy case: ! 


‘‘As I view the question it is a very siipple one. 
M hen the grantee of the mortgagor assuines and 
agi-ees to pay the mortgage debt he bect^mes, as 
between the i)arties, the principal and hislgrantor 
the surety. But the mortgagee is under |no obli¬ 
gation to change the relationship betwieen the 
mortgagor and himself. If, however, tile mort¬ 
gagee acts on the faith of, or otherwise makes 
himself a party to, the agreement betwieen the 
mortgagor and his grantee (Keller v. Ashford, 
133 r. S. 610, 625), or assents to the agreement, 
or does or omits any act on the faith of it (|Willard 
V. Wood, 135 U. S. 30t)) the mortgagor’s Igrantee 


])eeonies the i)rinci])al as to the mortgagee! as \vell 
as to the mortgagor, and the giving of timie to the 
grantee w’ithout the assent of the grantor I’eleases 
the latter from pei’sonal liability.” i 


('an it be gainsaved, in view of the testimonV in the 
instant case that Dr. Dumas “acted on the faith of or 
othei'wise made himself a i)arty to the agTeeijnent of 
assum])tion of Dr. Oameron (Keller vs. Ashford, 133 
U. S. 610); or that “he assented to the agreement” 
or “did or omitted any act on the faith of it” (Willard 
vs. Wood, 135 U. S. 309)? At any rate the^e were 
questions of fact clearly submitted to the jury ujider an 
instruction so concise and vet so inclusive as tq admit 
of no ambiguity. There w'as evidence before the jury 
tending to sho\v that there w'as knowledge, asseint, and 
acquiescence on the part of Dr. Dumas as !to the 
assumption of the mortgage indebtedness ^y Dr. 
Cameron; and as a matter of fact a separate ^nd in- 


div’idual treatiiiir with said Dr. Cameron in the role 
of ])rimary obliyor; and Ihis ])roposition was submitted 
to tlie .jury under a propei* instruction from the (.'ourt 


as to what it was necessary for tliem to tind in order to 

• 

entitle the defendants to a verdict. Under such in¬ 
struction. the jury before whom tlie evidence had been 
adduced, brou,i;-ht in a verdict for the defendants, and 
it is res])ectfully su])mitted that this verdict should not 
be disturbed nor the judii-meiit of the Trial Justice 
based thereon. 


As to what th(‘ Federal Kule is in cases of this char¬ 
acter in the cUse of Bradbury vs. Carter, 291 PTnleral 
363, we find the following- (quotation: 


‘‘Tn Dean vs. Walker, 107 111. 7)40, it was said 
that such an agreement, upon a valid considera¬ 
tion, is a promise between ])romisor and pi-omisee 
for the beiielit of the holder of the mortgaged debt 
who mav maintain action. We think this is the 
correct rule, and that Bradl)ury’s agreement to 
])ay the mortgaged debt as a ])art of the considera¬ 
tion for the conveyance to him will bind him to 
make good his undertaking even though his 
grantor Wise did not become liable to t^ay the 
mortgaged debt.” 


This case goes the additional step by way of answer 
to the Ferrero case cited by the plaintiff, and treats of 
the actual liability of the grantee when he assumes an 
obligation, even though his grantor was not liable for 
payment of the mortgaged debt. 

More recent enunciations of our Court of Appeals 
will likewise demonstrate that going the additional step 
ill the Wolfe case, and considering the assent of the 
mortgagee to, the assumption of the mortgaged debt 
bv the grantee, a direct liability of grantee to the 
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mortgagee is created. In the case of Union Triist Com¬ 
pany vs. Brendlinger, 59 App. B. C. 294, Chief Justice 
Martin, in delivering the Opinion of the Court I said: 

“A purchaser who assumes the mort^’age be¬ 
comes to the mortgagor the principal debtor, and 
the mortgagor a surety; but the mortgage^, unless 
he has assented to such an arrangeme;t'it, may 
treat both as principal debtors, and rna^l have a 
personal decree against both.'’ Jones, Mortgages 
(8th ed.) 920. Stout v. Folger, 34 Iowa, ; Han¬ 
cock vs. Fleming, 103 Ind. 533; Locke vs. Ilomer, 
131 Mass. 93; Jehle vs. Brooks, 112 ^lic'h. 131; 
Jones vs. Eddv, 90 Cal. 147; Whicker vs. flushaw, 
159 Ind. 1.” ^ i 

There can be but the one inference drawn fij-om this 
language and that is that where the mortgjkgee as- 
.sented to the agreement then he accepted the grantee 
as being primarily liable. As a part of this sarbe Opin¬ 
ion we find the following quoted with approval. 

“When a grantee thus assumes payment of the 
mortgage debt as a part of the purchase price, the 
land in his hands is not only made the primary 
fund for the payment of the debt, but helhimself 
becomes personally liable therefor to the mort¬ 
gagee or other holder of the moragage.” 

That this is the controlling view in this jurisdiction 
is still further borne out in the most recently decided 
case of Bille vs. Hammond, 61 Ap]). D. (\ 234, in which 
the Chief Justice, Mr. Justice Martin, in deliveting the 
Opinion of the Court said: | 

“The principles governing the present ((ase are 
set out by the Supreme Court in Keller \|s. Ash¬ 
ford, 133 U. S. 610. It is there held that aii agree- 
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ment in a deed of real estate, by which the grantee 
assumes the payment of a mortgage made by the 
grantor, is a contract between the grantee and 
mortgagor only; and does not, unless consented to 
hy the mortgagee, create any direct obligation, at 
law or in equity, from the grantee to the mort¬ 
gagee.” (Italics ours) 

It is here again apparent that with the consent of 
the mortgagee, contended for and demonstrated in the 
instant case by the defendants, that a direct obligation 
has been created by the assent of the mortgagee, which 
in turn, with the extension of time to the grantee has 
resulted in a release of the mortgagor. 

CONCLUSION. 

The reliance of the defendants in the instant case is 
upon the practically universal rule, and the suggestion 
of our opponent to the contrary notwithstanding, and 
the rule laid down by the Supreme Court of the United 
States, the so-called Federal Rule, and the prevailing 
rule in the District of Columbia: that where a grant¬ 
ee’s deed contains a stipulation that he will assume 
and pay off a mortgage on the land, he is personally 
and primarily liable for any deficiency remaining after 
tiie proceeds of the land have been applied to the debt 
and where, under these conditions an extension of time 
is granted to the grantee by the creditor, mortgagee, 
without the consent of the mortgagor, now in the posi¬ 
tion of surety, the mortgagor is discharged from lia¬ 
bility. Under the facts in the instant case, with the 
foreclosure had, with money in hand by the plaintiff 
paralleling the present value of the property as a re¬ 
sult of the sale thereof, according to an expert pro¬ 
duced by the plaintiff (R. p. 34); with herself or those 
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in a reprosontative capacity for her again in 'posses¬ 
sion of the real property, with its admitted inci^ease in 
value as an investment ])ro])erty; and ])articul^rly by 
reason of the treatment of this cause by Dr. Dumas as 
to his relationship with Dr. Cameron in the ])i*emises 
with the legal elTect thereof, we res])ectfully jsubmit 
that there is no equitable excuse nor legal reason why 
the judganent of the Trial (^ourt should be disturbed, 
and we urge an affirmance of that judgment. j 

i 

Respectfully submitted, I 


Perry W. Howard, I 
George E. C. Hayes, i 
Attorneys for Defei^dants. 


